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Executive Summary

This report charts the emergence of the regulatory policy agenda and the beginnings of the development of the
concept of “regulatory governance” in OECD countries as a sub-set of the broader governance agenda. The regulatory
policy agenda has been forged from almost 25 years of efforts aimed at improving understanding of the nature of
regulation as a tool of government and increasing the effectiveness of that tool. These efforts have broadened and
deepened over that time, commencing with simple notions of deregulation, before moving toward concepts of
regulatory reform, regul atory management and, now, regulatory policy.

The regulatory policy agenda contains three major elements: regulatory policies, regulatory tools and regulatory
institutions. An effective regulatory policy, designed to maximise the efficiency and effectiveness of regulation, must
be based on an integrated approach to these three mutually supportive elements. Transparency and accountability are
goals as well as means of a successful regulatory policy. However, the extent to which OECD governments have
implemented these different elements varieswidely.

Some four fifths of all OECD countries now have explicit regulatory policies in place. While some adopted these
policies during the 1980s, the later half of the 1990s has seen massive growth in the adoption of these policies.
Explicit policies have been found to help signal commitment to reform and aid transparency, as well as promoting
consistency and co-ordination between different elements of reform. Comparing different countries' policies shows
strong common elements, though there is a clear tendency for policies to broaden in scope and become more detailed
as time passes and experience in implementation accumulates. A central principle is the establishment of explicit
responsibility for the policy at political and administrative levels and the adoption of standardised appraisal systems
of regulation-making and regulatory review processes. Key elements of most policies also include the adoption of
explicit guiding objectives and the enunciation of principles of good regulation.

The major tools employed to improve the efficiency and effectiveness of regulation include regulatory impact
assessment, the systematic consideration of regulatory alternatives, public consultation and improved accountability
arrangements. In the case of consultation and accountability mechanisms, the context is one in which, despite the fact
that most OECD countries have long histories in using these tools, substantial changes in their design and
implementation are occurring as they are made to serve new goals and respond to more demanding citizenries.
Consultation, in particular, is becoming more open to all groups in society and is being increasingly used as a means
of generating objective datato support RIA.

The use of RIA and regulatory alternativesis generally a much more recent phenomenon in OECD countries, but both
have spread rapidly in recent years. Approximately half of OECD governments are now using RIA as an integral part
of al regulatory development, while a substantial additional number of countries use it in defined circumstances.
While the scope and sophistication of RIA is only starting to expand, and though objective standards of analysis are
often not high, this tool has already had a major influence on policy-making through its promotion of the systematic
use of the benefit/cost principle as the underlying framework for analysing regulatory decisions. Virtualy all
countries have reported that they ae increasing their use of a wide range of alternatives to traditional forms of
regulation, although for the majority this increase occurs from a very low base, and substantial policy learning is still
required.

High quality regulatory design cannot result in improved welfare for populations unless regulatory implementation is
also effective. Ensuring regulatory compliance is increasingly seen as essential, and involves both sophisticated
regulatory design and high quality enforcement strategies.

In terms of institutional setting, the nature and functions of regulatory oversight bodies are essential determinants of
the performance of a regulatory policy. As in the case of tools, the current situation is a mixed one. Responsible
oversight bodies are present in a majority of OECD countries. However, they still face major challenges in terms of
sufficient power, resources and capacities to drive the high quality policies.
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M ore conspicuous than the creation of central oversight bodiesis the establishment during the past decade of dozens
of regulators at arm’s length from the government. Their main objective is to oversee crucial economic sectors such
as utilities and financial services. A key proposition in their design is the needed independence from the political and
administrative levels, as well as from the regulated companies and other interests. However, a crucial challenge for
harnessing the benefits of such independent bodiesisto ensure adequate accountability mechanisms and satisfactory
coherence with government-wide structures and institutions.

As importantly, establishing regulatory policy and maintaining reform momentum requires that there be substantial
constituencies in favour of reform. This is essential given that all reforms necessarily have negative effects on some
groups within society and such groups can be expected to oppose reform vigorously. Developing pro-reform
constituencies requires that the benefits of reform are communicated clearly, as are the policy risks of not undertaking
reform.

This report concludes by identifying a range of key challenges for the future in completing the development and
implementation of the regulatory policy agenda. These key challengesinclude:

Developing regulatory policy into a concept of “regulatory governance” and integrating it with the broad governance
agenda now being pursued across the OECD;

Broadening the scope of regulatory policy to include a substantially greater focus on regulation making at sub-
national and supra-national levels, as well as taking account of the importance of co-operative regulatory activity
between different governments;

Promoting an understanding of the economic importance of regulation — that is, ensuring that the size of the public
sector’'s call on private resources that is exercised via regulatory authority is widely understood and informs
regulatory debate;

Engaging on systematic ex post evaluation;

Continuing to build the institutions of regulatory reform, including developing improved understanding of their roles
and characteristics;

Working to address regulatory complexity and uncertainty; and

Improving controls over “grey” and ‘quasi’ regulation and third party standards as integral elements of the regulatory
policy tool.

Finally, the report calls for the revision of the 1995 Recommendation of the OECD Council on Improving the quality
of Government Regulation and the development of self-assessment tools to help reach a collective improvement of
regulatory policiesin OECD countries.
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1. INTRODUCTION

1 In the past 20 years, few reforms of the public sector have received more attention, and
stimulated more controversy, than have the reforms made to regulation making and regulatory
management. Today, aimost all 30 OECD countries have regulatory management programmes, up from
perhaps three or four in 1980, and the debate now focuses amost exclusively on how to improve the
regulatory management system, rather than on why one is needed. Rarely in history has a public
management reform of such magnitude spread so quickly among countries.

1 The rise of regulatory policies — that is a explicit policy that aims to continuoudy improve the
qudity of the regulatory environment — is not smply the story of the spread of an idea. The nature of
regulatory management and reform itself has undergone profound and rapid change over the same 20
years. Early notions of “deregulation” or “cutting red tape” quickly gave way to ideas of regulatory reform,
involving a mixture of de-regulation, re-regulation and improving the effectiveness of regulations.
However, these conceptions of reform also assumed that reform was episodic in nature, and aimed to
restore the regulatory structure to some sort of optimum state through a one-off set of interventions.
Experience soon demonstrated that such views were untenable. Thus, they gave way in turn to the concept
of regulatory quality management. Regulatory quality management differs in seeing the process of reform
as being a dynamic one, which is integral to the role of government and must be pursued on a permanent
basis. Its focus, more than that of regulatory reform, is on regulatory quality.

2. Today, the concept of regulatory quality management has itself largely given way to that of
“regulatory policy” in OECD countries. Regulatory policy is also dynamically focused and founded on the
view that ensuring the quality of the regulatory structure is a permanent role of government. However, it is
concerned with a pro-active “quality assurance” role, rather than a more reactive “quality management”
role. In afew countries that have been engaged with these issues for more than a decade, regulatory policy
isitsdf giving way to regulatory governance. Regulatory governance as a concept is firmly grounded in the
wider theme of democratic governance. That is, the tasks involved in exercising regulatory functions
optimaly go beyond the design and implemertation of instruments, or their co-ordination, and aso
embrace wider issues that are integral to democratic governance, such as transparency, accountability,
efficiency, adaptability and coherence.

3. This report documents the development of the regulatory quality paradigm and its emergence as
the regulatory policy agenda. It reviews policies, tools and initiatives adopted in OECD countries,
identifying best and promising practices as well as less successful initiatives. It also draws out the links
between these elements of regulatory policy and the wider governance agenda. The report draws on awide
range of work conducted within the Secretariat and in Member countries to provide an assessment of the
current “state d play” in relation to these issues. Most importantly, it adopts a dynamic and forward
looking view, focussing on the key priorities for moving forward with the regulatory policy agenda.

4. The report draws in particular on the 1995 Recommendation of the Council of the OECD on
Improving the Quality of Government Regulation in approaching these issues. It constitutes a progress
report on the implementation of principles such as those contained in the Recommendation into Member
countries regulatory structures and concludes with a proposal for a complementary recommendation,
which focuses specificaly on the dynamic and systemic elements of regulatory policy.
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2. THE REGULATORY ROLE OF GOVERNMENT - HISTORY AND DEVELOPMENT

5. In 1997, the OECD stated that: “The emergence of the regulatory state in this century was a
necessary step in the development of the modern industrialised democracy...Regulations have helped
governments make impressive gains in protecting a wide range of economic and socia values.”?
Regulation has developed as a fundamental tool of government in managing more complex and diverse
societies and economies and allowing competing interests to be balanced.

6. Through most of the century, the regulatory apparatus grew organicaly. The use of regulation
spread into an ever-wider range of areas and the goals of regulation expanded rapidly. Regulation offered a
convenient and often highly effective means of resolving the policy issues confronting government. It also
represented a less visible means of appropriation of private resources by government than traditional fiscal
measures. However, few efforts were made to develop an understanding of the nature of regulation as a
policy tool and to explore its strengths and weaknesses. The emergence of deregulation and regulatory
reform in the early 1970s constituted some of the first attempts to address this question of the nature of
regulation, and its limits as a policy tool, in an explicit and sustained way.

7. This need to better understand the regulatory tool was not, explicitly at least, the driver of the
reform agenda at this time. The first efforts at “ deregulation” were driven by economic downturn and were
based on the view that a too great quantity of regulation was impeding the economy by strangling
innovation and entrepreneurialism. However, these early attempts at “deregulation” were, at best, only
partialy successful. Their failure to yield the desired results lead to further examination of the nature of the
regulatory problem. Learning about the nature of the regulatory tool continued, as deregulation gave way
in the 1980s and 1990s firgt to regulatory reform, then to regulatory management and, more recently to the
developing regulatory policy agenda.

8. As the OECD noted in 1997, the road has been rocky.® Politicians and civil servants promised
much in the 1980s, but by the early 1990s results had often failed to match expectations and many
reformers were exhausted and disillusioned. Regulatory reform seemed to be bottomless — initid
conceptions of it as a process of smply diminating rules and revising dhers had evolved toward an
understanding of the procedural, institutional, and finaly profound cultural transformations that were
required in many areas, within both public and private sectors. What seemed easy in 1980 was dowly
reveded as a difficult, complex, and multi-faceted reform agenda that most reformers did not have the
influence or the tools to carry out. Worse, regulatory reform was revealed as a task singularly ill-suited to
the palitica cycle.

0. Y et it became increasingly clear, as external pressures grew and understanding of the roots of the
regulatory problem developed, that governments had no choice but to press on. Externa and interna
pressures — such as citizen demands for better services, new technologies, shocks that revealed economic
rigidities, and the evolution from manufacturing to service economies — combined to create new
environments in which low-quality regulatory systems increasingly penalised citizens. Regulatory failures
were punished more cruelly, while patience with, and faith in, government were eroding. The increasing
internationalisation of the world's economies only underlined these trends. Importantly, traditiona
economic management tools based on monetary and fiscal policies seemed not to work well anymore, and
regulatory reform offered new hope to economic policy officials faced with high unemployment, low
productivity, and new demands to be internationally "competitive.”

10. Regulatory reform was part of a more profound economic and socia transformation. Many
OECD countries faced, and still face, the urgent and difficult task of moving forward with the trangition to
market-led growth to maintain economic performance in response to technologica innovations, changes in
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consumer demand, and interdependencies in regional and globa markets. In this transition, supply-side
reforms to stimulate competition and reduce regulatory inefficiencies have become central to effective
economic policy. Indeed, it is now accepted in OECD countries that an effective economic strategy for
sustainable long-term growth must combine fisca, monetary, and competition-oriented supply-side
policies. Thus, regulatory reform has increasingly become centra to the government economic policy
agenda.

11 Mounting pressures to regulate better are also arising from the unabated construction of the
regulatory state. In recent decades, governments have tried to achieve more and more through the use of
regulation. Regulation has moved into many new areas, while the complexity of rules has aso increased.
These trends mean that the task of ensuring the quality of regulation is more crucia than ever.

12. A common myth is that we live in an age of deregulation. This misconception is rooted in the
confusion of “market liberdisation,” which is in indeed underway, with “deregulation,” which occurred in
only a few policy areas in a very few countries. In fact, market liberdisation usualy requires new and
sophigticated regulatory regimes. Privatisation commonly means more regulation, not less. For example,
regulation grew most quickly in the United Kingdom during the decade of the 1980s, when privatisation
stimulated the creation of new regulatory ingtitutions and regimes to foster the newly-competitive markets.
Nor was there any dowing in the growth of new regulations in socia policy areas such as environmental
quality, safety and health, consumer potection, and workplace standards. Every available indicator and
study shows that regulation continues to be one of the most widely used tools of government, and that its
use is rapidly increasing. The costs that regulations impose are great —as much as 10 % of GDP or more in
some countries. These rules must be well designed and applied if the benefits are to be correspondingly
large.

13. Despite its promise, disquiet about regulatory reform has arisen and il persists, with many
concerned the state has retreated too far in some areas. Policy failures associated with market liberalisation
and “re-regulation” have in some cases cdled these policy directions into question. This has particularly
been the case when consumers and citizens generally have been unable to perceive the benefits from
reform. A backlash against market forces has appeared, in which regulatory reforms are characterised as
little more than deregulation, which itsalf has become synonymous with the darker side of globalisation.
Crises and failures that seem related to poor regulation — energy crises in Auckland and Cdifornia, rail
crashes in the United Kingdom, fears about food safety — fuel demands for more care by governments in
how they regulate. The quality tools discussed in this report can be a partial response to such concerns.
Properly deployed, they can reduce the risks of policy faillure — due to bad regulation, over-regulation or
under-regulation — that can have such catastrophic consequences.

3. THE KEY ELEMENTS OF REGULATORY POLICY — POLICIES, TOOLS AND
INSTITUTIONS
14. “Deregulation” was superseded by “regulatory reform and then by “regulatory management” ”

quite early in the development of the current regulatory policy agenda. This change necessarily entailed a
shift away from questions of what regulation should be eliminated and toward how regulatory structures
could be improved in terms of design and functioning. Over time, the key elements of regulatory quality
management emerged from the experiences of the reformers. That these developments are very recent is
indicated by the fact that it was only in 1995, with the adoption of the Recommendation of the Council of
the OECD on Improving the Quality of Government Regulation,* that an internationally accepted set of
principles on ensuring regulatory quality was first adopted. The Recommendation includes the 10 point
OECD Reference Checklist for Regulatory Decision-Making, reproduced as Box 1.
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Box 1. The OECD reference checklist for regulatory decision-making
1. I sthe problem correctly defined?

The problem to be solved should be precisely stated, giving evidence of its nature and magnitude, and explaining why
it has arisen (identifying the incentives of affected entities).

2. I sgovernment action justified?

Government intervention should be based on explicit evidence that government action isjustified, given the nature of
the problem, the likely benefits and costs of action (based on a realistic assessment of government effectiveness), and
alternative mechanisms for addressing the problem.

3. I sregulation the best form of government action?

Regulators should carry out, early in the regulatory process, an informed comparison of a variety of regulatory and
non-regulatory policy instruments, considering relevant issues such as costs, benefits, distributional effects and
administrative requirements.

4. Istherealegal basisfor regulation?

Regulatory processes should be structured so that all regulatory decisions rigorously respect the “rule of law; that is,
responsibility should be explicit for ensuring that all regulations are authorised by higher level regulations and
consistent with treaty obligations, and comply with relevant legal principles such as certainty, proportionality and
applicable procedural requirements.

5. What isthe appropriate level (or levels) of government for thisaction?

Regulators should choose the most appropriate level of government to take action, or if multiple levels are involved,
should design effective systems of co-ordination between levels of government.

6. Do the benefits of regulation justify the costs?

Regulators should estimate the total expected costs and benefits of each regulatory proposal and of feasible
aternatives, and should make the estimates available in accessible format to decision-makers. The costs of
government action should be justified by its benefits before action is taken.

7. Isthedistribution of effects across society transparent?

To the extent that distributive and equity values are affected by government intervention, regulators should make
transparent the distribution of regulatory costs and benefits across social groups.

8. Istheregulation clear, consistent, comprehensible and accessible to users?

Regulators should assess whether rules will be understood by likely users, and to that end should take steps to ensure
that the text and structure of rules are as clear as possible.

9. Have all interested parties had the opportunity to present their views?

Regulations should be developed in an open and transparent fashion, with appropriate procedures for effective and
timely input from interested parties such as affected businesses and trade unions, other interest groups, or other levels
of government.

10. How will compliance be achieved?

Regulators should assess the incentives and institutions through which the regulation will take effect, and should
design responsive implementation strategies that make the best use of them.
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15. Attempts to promote regulatory quality were first focused, quite naturdly, on identifying
important areas of low qudity regulation, advocating specific regulatory reforms and scrapping
burdensome regulations. Increasingly, however, it was recognised that “ad hoc” approaches to reform were
insufficient. The size of the task required co-ordinated action on many fronts smultaneoudy, while the
benefits of consistent approaches, and the wide application of policy learning, were too substantial to be
foregone.

16. Thus, the reform agenda began to broaden to include the adoption of a range of explicit
overarching policies, disciplines and tools. These were to be permanent, rather than episodic in nature. At
the broadest leve, this shift has meant providing explicit policy support for the regulatory reform agenda,
by adopting a reform policy a the “whole of government” level, often with timelines, targets and
evaluation mechanisms. It has aso included the aloption of consistent approaches to the rule making
process and the implementation of new policy tools such as the use of RIA, consultation mechanisms and
regulatory dternatives. Perhaps most importantly, the adoption of regulatory policies has meant that
responsibility for elements of the programme has been alocated to specific Ministers and government
bodies.

17. The importance of institutions has come to be recognised more recently ill, and understanding
of this issue remains relatively limited. The ingtitutions required to take forward the regulatory policy
agenda are numerous and of many kinds. They include regulatory management bodies within Cabinets and
executive government, within administrations and, increasingly, within Pearliaments. They adso include
independent regulators, as well as other key contributors to regulatory quality, such a speciaist lawdrafting
offices.

18. The development of the regulatory policy agenda has been hampered substantidly by the
fragmentation that has characterised regulatory reform efforts. Progressin the three key areas of regulatory
tools, policies and ingtitutions has been made at different times and largely independently, with the
formation of links between these crucia building blocks being late in developing and remaining
incomplete and less than fully understood. A mgjor part of the OECD work on regulatory management and
reform over several years has, therefore, been to highlight the importance of these linkages and to develop
understanding of their specific nature and characteristics.

19. Another closdly related issue is fragmentation and lack of co-ordination between regulatory
reform and other major policy agendas. The OECD’s horizonta programme on regulatory reform,
commenced in 1995, congtitutes one of the earliest recognitions of the linkages between regulatory reform
and competition and trade policies, as well as their important links to consumer policy and questions of
innovation and dynamic efficiency. The horizonta programme documented these links through its
combination of five co-ordinated “thematic’ studies, backed by six sectora studies that considered the
issues in the context of strategically important sectors of the economy.

20. The main message from these studies is that regulatory policies must facilitate the operation of
efficient markets and that socia policies and protections must be delivered in ways that use market
incentives where possible and, a the least, suppress or distort the functioning of markets as little as
possible. The dynamic efficiencies delivered by efficient markets are crucid to achieving socia objectives.
Regulation must be managed in such a way as to ensure these efficiencies are not compromised in the
pursuit of static goals.

21. The following sections of this report consider each of the elements of a successful approach to
regulatory governance — regulatory policies, tools, ingtitutions, and policy coherence and co-ordination — in
turn. They will thereby work toward building up a full picture of the regulatory governance agenda, asit is
emerging in OECD countries. The different aspects of regulatory policies are adso illustrated by the results
of two OECD surveys undertaken in 1998 and 2000 on government capacities to assure high quality
regulation.® Following this, the “state of play” in Member countries will be discussed, drawing heavily on
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the series of country reviews that have been conducted by the Secretariat since 1998. Findly, the main
emerging issues are identified and discussed.

3.1. Regulatory policies

22. Beginning with the 1995 Recommendation, the OECD has seen consensus developing around
how regulatory policies can be implemented in public adminigtrations in generd and among regulators in
particular. Regulatory policy is the systematic development and implementation of government-wide
policies on how governments use their regulatory powers. The management challenges are these: how can
incentives be built into the public sector so that regulators are encouraged to produce high-qudity
regulations? How can the regulatory policy agenda be integrated into administrative procedures so that it is
not dependent on continua political intervention? How can the culture of regulators be changed so that
they abandon input oriented approaches and habits of control in favour of flexibility and outcome oriented
approaches?

23. Achieving these gods requires a carefully designed system of policy development and
administrative pressures and incentives for change; as the experience of leading OECD Member countries
has repeatedly demonstrated, improvement will not be achieved smply by government command.
Reformers who attempt to change or re-invent traditional processes and indtitutions of rule-making or
change exiging regulations are dmogt invariably met with broad oppostion, multiple obstacles and
considerable inertia. Application of new regulatory disciplines has been the Achilles hedl of reform efforts,
since there is often considerable oppostion, and governments have not generadly followed up with
necessary investments in information and human resources. Effective reform is dependent on the
development of systematicaly organised procedures with explicit and sustained political backing and
adequate resources, including staffing and expertise.

24, While the varying political, condtitutional, and administrative environments of OECD countries
require different models, the basic elements of effective management do not seem to change across
countries. Experience in OECD countries suggests that an effective regulatory management system has
three basic components that are mutualy-reinforcing: a regulatory policy adopted at the highest political
levels, explicit and measurable standards for regulatory quality; and a continuing regulatory management
capacity.

25. The 1997 OECD report found that every OECD country with an organised and long-standing
programme of regulatory reform has found it necessary to establish an explicit policy statement on reform
at the highest levels of government, both to communicate the reasons for reform and to build support for
change. The 1997 Report recommends that countries “adopt at the political level broad programmes of
regulatory reform that establish clear objectives and frameworks for implementation.”

26. Experiences since 1997 confirm this concluson. Taken as whole, the country reviews
demonstrate that countries with explicit regulatory policies consstently make more rapid and sustained
progress than countries without clear policies. The more complete the principles, and the more concrete
and accountable the action programme, the wider and more effective was reform. By late 2000, 24 out of
30 OECD countries had adopted regulatory reform policies® It is striking how new are most regulatory
policies based on regulatory quality principles. Most policies are not more than a few years old, and have
undergone continua refinements and improvements since adoption.

10
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Box 2. Year of adoption of government-wideregulatory quality policiesin selected countries

1981 United States
1986 Canada
1993-94 Denmark
1994 Netherlands
1995 Mexico
1996 Hungary, Ireland, Finland
1997 Italy
1998 Japan, Korea
2000 Czech Republic, Greece
27. While the causdlity is not dways apparent (reform policies may be either a cause or result of

reform commitments), a regulatory reform policy seems to serve severa important purposes in
implementing, sustaining and deepening regulatory quality reforms:.

It signals the government’s commitment to reform the regulatory environment government-
wide. The prominence given to regulatory reform has waxed and waned over time in most
countries. However, in 1998, each Member country with regulatory policies stated that the
policies have been either issued, revised, or reaffirmed by the present government

It sets clear policy objectives and means for reaching them, and can assist in transforming
reform into a systematic and permanent process. It establishes accountability for government
officias use regulatory powers. It increases the centre of government’s powers to implement
the policy, and reduces the powers of vested interests to block reform.

It enhances the effectiveness of co-ordination and co-operation efforts by establishing a
generd framework, or policy. This helps ensure coherence and comprehensiveness in
reforming the regulatory environment.

It makes co-ordination easer among related structura reforms, such as competition policy,
corporate governance and sectoral reforms, and so boosts the likelihood of success.

It authorises and mobilises action in the administration. Reform is risky and unwelcome for
many civil servarnts, particularly when vocal interest groups support the status quo. Political
support and direction is needed both to overcome resistance internal to the administration,
and to shield reforms from aggrieved interests.

It helps show politicians and the public why the policy objectives are important. The need for
political support means that the relevance of regulatory reform to larger socia and economic
goas must be clarified and communicated with stakeholders and the public.

It enhances the credibility and transparency of change, and so speeds up results. Concrete
programmes will enhance the credibility of reform, and reduce the costs of reform by
providing forward notice and thus facilitating adjustment.

It changesthe culture of regulation and pressuresfor regulatory inflation by reversing the burden of
proof for regulation, requiring regulators to show why they should regulate.

11
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40. In addition to these points, adopting an explicit policy is highly important from the governance
perspective. It means that government is making transparent the objectives and strategies of its reform
programme, and so creates accountability for the outcomes. Accountability here has both the dimension of
government accountability to citizens and accountability by regulators toward government for delivering
on the stated policy. Also, as noted above, adoption of an explicit policy favours coherence between it and
other related arms of palicy.

Content of reform policies

41, The contents of national regulatory qudity policies have evolved very quickly. The trend has
been consistently toward the progressive expansion in the scope of the policies, including the adoption,
expansion, and refinement of new elements. This is part of the broader evolution of regulatory policy
discussed above. In genera, new policy elements are added to address newly-defined problems, are
widened to include more policy areas, and are deepened to encompass more rigorous quality tools.
Decision processes have become progressively more empirical (see the sections on RIA and compliance,
below), relying on efficiency and feasibility assessments to supplement traditiona checks on technica
lega quality. This is where the 1995 Recommendation of the OECD has had its greatest impact. In
countries as diverse as Italy, Denmark, Hungary, and Greece, the Recommendation has provided a
benchmark to stimulate the adoption and guide the design of more balanced nationa regulatory quality
policies, and so has accel erated the emergence of regulatory policy.

42. The contents and emphases of these regulatory policies vary, reflecting different national needs
and priorities, as well as historical forces. Increasingly, however, common elements can be identified, with
convergence being driven more and more by international market-opening obligations contained in
regional arrangements or trade and investment agreements.

43, So rapid has been the expansion in the scope and objectives of the policies that a new danger is
increasingly becoming apparent. This is that regulatory policies may try to adopt too many quality criteria
in pursuit of too many quality goas, and that the impact on overall regulatory quaity may become
negative — or at least that they may be less effective than a smpler and clearer policy. The danger can arise
both because the requirements of the policy exceed the capacity of regulators to respond coherently and
because many policy gods involve inherent conflicts — thus providing regulators with discretion as to
which goals will be considered paramount and what elements of quality will be favoured.

Figurel. Selected regulatory quality tools contained in regulatory reform policiesin 28 OECD countries
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44, Figure 1 shows that, by 2000, the mgority of OECD countries had included a range of quality
tools in their reform policies. Consultation requirements are the most common element; while eighteen
countries include a government-wide Regulatory Impact Analysis (RIA) requirement in their policies.
About half of OECD countries have a genera requirement that consideration be given to regulatory
aternatives. Notably less widespread is the use of formal evaluation requirements.

45, Every nationa policy is based on a mix of economic, legal, and public management principles.
The underlying policy objectives sought are largely common among OECD countries, though the
emphases may differ widdly, reflecting their different specific circumstances, as noted above. The main
objectives underlying regulatory policy are:

- Increasing socid welfare by better balancing, and more effectively delivering, socia and
economic policies over time;

- Boosting economic development and consumer welfare by encouraging market entry,
innovation, and competition and thereby promoting competitiveness;

- Controlling regulatory costs so as to improve productive efficiency by reducing unnecessary
costsin particular for Small and Medium-sized enterprises,

- Improving public sector efficiency, responsiveness, and effectiveness through public
management reforms,

- Rationaising and restating the law, and

- Improving the rule of law and democracy through legal reforms, including improved access
to regulation, reduction to excessive discretion of regulators and enforcers, which is a key
source of corruption.

46. Some examples can illustrate the contention that the diversity of policy approaches is in large
part explained by the specific problems facing the country, and the nature of the politica opportunity for
progress on reform. In Japan and Korea, where there was a widely held view that the major regulatory
problem was one of over-regulation and state interference in the economy, the focus has been on reducing
the economic rde of the state through deregulation. In the United States, where there are relatively few
barriers to entry in most sectors but a burgeoning and costly federd regulatory structure in socia policy
areas, the focus has been on improving regulatory quality through rigorous application of benefit-cost
principles. Driven largely by the more-locally oriented Congress, the small business agenda, too, has been
popular in the United States. In the Netherlands, which was re-orienting the corporatist state toward a more
market-based relation, the regulatory quality agenda has emphasised redesign of regulatory processes,
notably consultation, and the reduction of administrative burdens for its businesses competing in Europe.
In Mexico, which has been integrating its regulatory frameworks into the North American free trade zone,
the priority has been to diminate inconsstent and overlapping regulation and improve credibility and
enforceability of the law.

47. Regulatory policy programmes typicaly begin with a focus on one or a few of the above
objectives and broaden their concerns over time as experience accumulates, the agenda appears more
complex, and concerns grow over the costs of non-reform for national competitiveness. For many countries
with relatively long histories of reform activity, the broadest possible objective — that of enhancing net
socia welfare — is now increasingly acknowledged as the basis of reform.
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48. However, the movement has not been unidirectional. Like most policy initiatives, regulatory
reform is subject to shifting political and socia priorities and interests. This is especidly so in the early
years, before reform is firmly established, with the benefits not yet apparent to many, while the costs, often
more concentrated and hence visible, loom large in the debate. Though regulatory policies have not been
formaly renounced in any country, early reform efforts in some countries have lost momentum and
effectiveness, or effectively been abandoned. Where this has occurred, the longer-term result has usually
been the re-establishment of a better-considered and more successful policy as the government returned to
the outstanding issues.’

49, To complement and enhance the effective enforcement of their policies, some countries have
supplemented general reform policies with more detailed annua reform plans. In Koreg, for example, the
Comprehensive Regulatory Improvement Plan requires that agencies and the Regulatory Reform
Committee prepare annual plans. In Japan, regulatory reform policies have tended to be promulgated on a
three-yearly basis. These shorter-term plans appear to be focused on driving the pace of reform by and
maximising accountability by creating short to medium term objectives and targets that nonetheless exist
within the broader strategic context of the overal plan.

50. Ancther potential benefit of these shorter-term policies is that they provide a means of reorienting
policy in response to changing priorities or policy learning, while maintaining consistency with the longer-
term policy. This may mean that governments are more willing to change approaches in response to
mistakes and failures, as there is less political capital associated with the shorter-term programmes, to the
extent that they area seen as “tactical” elements within the longer-term strategic plan. However, there is
relatively little experience to date with this approach, suggesting the need for further research on these
questions.

51. The 16 country reviews conducted by the OECD between 1998 and 2001 provide an extensive
data source for the analysis of the key weaknesses in the implementation of regulatory reform policies in
practice. The magjor weaknesses identified from this source are:

- Lack of clearly specified regulatory quality principles, in particular explicit adoption of
the benefit/cost principle, and lack of clarity asto the results to be achieved;

- Important gaps in the coverage of the policy, both in terms of the range of nationa
regulation included within its ambit (primary, secondary regulation, regulation not approved
by Cabinet, sectoral regulator’s regulations, etc.), in terms of the amost universal excluson
of sub-nationd regulation, as well as substantia exemptions from the policy’s general ambit;

- Lack of consultation during policy development, leading to a lack of public support for
regulatory policy;

- Lack of institutional and strategic support to sustain the policy, with fragmentation of
responsibility being of paramount concern in the face of entrenched opposition;

- Lack of guidance on implementing the policy, for Ministries and other agencies of
government;

- Lack of enforcement powersand mechanismsfor theinstitutions made responsible of
the policy; and

- Insufficient focus on monitoring, evaluation and reporting progr ess, both as ameans of
policy feedback and as a means of maintaining and expanding constituencies for reform.
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52. Idedly, a regulatory policy needs to focus on two dimensions of regulatory activity: it must
establish or reform the regulatory appraisa of new regulations {.e. a flow concept) and advocate the
reform of existing regulations (a stock concept).

Improving the rule-making process

53. All governments have a long history in externa appraisa of the qudity of the legd text before
being enacted or presented to Parliament. Often this important task is done by powerful institutions
established at the end of the drafting process. In civil law countries, they have been moulded on the French
Conseil d' Etat. However, until recently the appraisal on substance was been left mainly to peer pressure at
the Cabinet level and ministerid commission or during the internal communication stage. Judgements on
the impacts and on other quality issues of the future regulation were left to self-assessment. This
verification was done too late in the process and was constrained by political choices taken months before.
In the last two or three decades, a central innovation has been the reinventing of this crucia check and
bal ance functions through a clarification and the reinforcement of the regulatory management system.

4. An essentid element of the regulatory appraisa of new regulations is the necessity to be
conducted by a body that is independent of the regulator proposing the regulation and, idedly, that is
located at the centre of government. This form of appraisal is essential to ensure that a “whole of
government” perspective is taken in considering regulatory quality, ensuring that the underlying regulatory
governance objective of maximising socia welfare is being served. Such a perspective will only be taken
consstently if the appraisa is carried out by a body that is free from undue influence by sectiona lobby
groups and has a “whole of government” perspective and responshility. Ensuring that this appraisa body
is located at the centre of government is essentia if it is to have the authority to ensure that negative
gppraisas are brought to the attention of political decision-makers and that its views have the necessary
credibility. A smilar imperative exists in consdering the means of reforming the stock of existing
regulations (See next section).

55. This may mean the that the regulatory policy authority conducts reviews itseff, in some cases.
However, resource congraints, plus the need to ensure that regulators themselves take responsibility for
regulatory quality outcomes, mean that the role of the central authority will in most cases be more indirect.
Important indirect roles include helping to approving or establish review priorities, setting out acceptable
review processes and methodologies and evaluating and reporting to Government and/or parliament on the
outcomes achieved. These roles are likely to be supported in genera terms by the provision of training and
guidance materias as well as specific technical expertise.

Box 3. Conclusionson regulatory policies
Isthistool still recommended as a best practice? Yes, for al countries

Are there clear best practices? Policies must be designed to meet the needs of the country and the political

opportunities that exist. They must reflect sufficient consensus on the nature of the problem to be implemented
effectively. Policies should broaden and deepen over time as experience grows and as additional problem areas are
identified. The objectives of the policy should be clearly defined, and the quality standards explicit and measurable
enough to hold regulatory bodies accountable for implementation. Competition and benefit-cost principles should be
included. Gaps in coverage should be reduced to the minimum possible with respect to instruments, institutions, and
levels of government. Co-ordination between regulatory quality and related structural policies will yield faster and
better results.
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Keeping regulation up to date — dynamic aspects of regulatory policy

56. The above elements of regulatory reform policy are essentialy static in nature. That is, they are
focused on the question of how © ensure systematically that newly adopted regulation is of high quality.
But even high quality regulation becomes less effective and less relevant over time as circumstances
changes. The chalenge of keeping regulation up to date — of ensuring that regulatory quaity is maintained
across time — isin many ways the greater one for regulatory policy.

57. The most dramatic regulatory reviews have been conducted in those countries (Czech Republic,
Hungary, and Poland) undergoing fundamental transitions from centra planning to market systems, and
simultaneoudy integrating the 80000 pages of the European aquis communautaire as part of EU
accesson. In Hungary, for example, 799 of the 983 existing laws were adopted after 1990. But very
substantial reviews of existing laws and other regulations were also carried out in other OECD countries,
most notably Korea, Mexico, and Australia. Korea succeeded in eliminating 50% of its regulations in less
than a year, while Mexico revised over 90% of its nationa legidation in about six years. Audraia is
nearing completion of a six-year review of 1700 Acts and subordinate regulations that were identified as
containing restrictions on competition.

58. Notably, of these countries, only Australiia designed and launched a nationa review of
regulations without facing a substantial economic crisis. Crises have most often been the spur for major
review programmes, as governments have sought to supplement traditional macro-economic tools with
supply side reforms. However, the broader perspective is that review activity clearly remains too
infrequent and too limited. Many countries are just now changing laws and regulations established decades
or even centuries ago for very different conditions. Italy found, in 1998, that one in five adminigtrative
procedures was regulated by dispositions established before the 1960s. Regulatory rigidities are
enormoudly costly, increasng the risk of policy fallure and dowing technicd and organisationa
innovation. Today's pace of change means that outdated and unneeded rules penadise countries
increasingly. Governments commonly underestimate the velocity of change. In the United States,
regulatory reforms unleashed a tidal wave of innovation in products, services, and production methods, that
served to demonstrate how much the previous regulatory structures had repressed innovation in many
sectors. Similar results have aso occurred in countries including the United Kingdom and Audtrdia
following mgor regulatory shake-ups of major industries such as electricity and telecommunications.

59. For these reasons, the 1997 OECD Report recommends that governments “review regulations
systematically to ensure that they continue to meet their intended objectives efficiently and effectively”. A
systematic approach helps to ensure consistency in approaches and review criteria, generates momentum
and ensures that important areas are not exempted from reform due to lobbying by powerful interests. Ex
post reviews are a complement to rigorous ex ante RIA, rather than a substitute for it. Ex post review can
help to determine whether legidation is meeting its initial objectives, but cannot substitute for RIA’s role
in providing a systematic basis for the weighing of policy dternatives from the very beginning. Ex ante
anadyss avoids problems, while ex post analysis corrects problems early.

60. Recent years have seen growing investments by nationd governments review of existing
regulations, but the overdl picture is not very postive. Only six out of 28 countries have periodic
evaluation processes for al regulations, although 15 out of 28 evaluate rules in specific policy areas. Sun-
setting and automatic review provisions are used in some areas by most countries, but almost nowhere are
they widespread.

61. The quality of evaluations is also suspect. When evauations occur, they tend to be ad hoc and

unstructured. Only 12 countries have developed standardised evaluation techniques or criteria to be used
during regulatory reviews. Yet, in the absence of such standardised approaches, substantial discretion is
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left with the regulatory agency conducting the review, inconsistencies necessarily result and quality control
cannot be exercised at the whole of government level.

62. Partly as aresult of thislack of a systematic approach, review efforts have often been superficia
and focused on margina changes to complex regulatory regimes that do not significantly improve the total
regulatory environment. For example, in the United States, effortsto “reinvent regulation” were reported as
having led to the remova of 16 000 pages from the Code of Federal Regulations, or about 11% of the total.
But measures of success such as reductions of page numbers or numbers of regulations can be criticised on
many grounds. In any case, these page reductions were amost entirdly offset by new regulatory
requirements in the same period.®

63. Figures such as reduced page numbers of pages are easly quantifiable, while impressive
sounding “results’ can be delivered without disturbing entrenched interests. Though removing ‘dead
weight' improves the transparency of the regulatory environment it reveals little about the quality of
individual regulations. their costs or benefits, efficiency or cost-effectiveness. The budgetary and economic
costs of regulation are considerably closer to the issues of red interest for reformers, but amost never
included in review programmes. The remainder of this section examines sSix mgjor strategies of regulatory
review used in OECD countries.

o4. “Scrap and build” is costly and time-consuming, but can deliver good results. To produce
real change, comprehensive review and rebuilding of entire regulatory regimes is often necessary. This is
caled “scrap and build” in Japan, and “reinventing regulation” in the United States. It permits prioritisation
of reviews for specific sectors and more thorough rethinking of the principles underlying the regulatory
regime. It also takes into account the interactions of multiple regulations.

65. Scrap and build is consistent with the OECD preference in the 1997 Report for comprehensive
reforms based on a complete and transparent package. There are severa advantages to comprehensive
reform: benefits appear faster (which means that pro-reform interests are created sooner); affected parties
have more warning of the need to adapt; vested interests have less opportunity to block change; and reform
enjoys higher politicd profile and commitment. Producing an integrated package of reforms aso facilitates
balancing of multiple policy objectives and interests.

66. The scrap and build approach has not been used very often, but, where used, seems to have
produced results. Successful examples include the rebuilding of the entire structure of environmenta
regulation in Denmark, beginning in the late 1980s, and the MDW programme in the Netherlands.  Yet
scrapping and building is costly and not aways feasible, @rticularly where the resources and expertise
able to be devoted to reform are limited. For example, in 1998, to accelerate reforms in important sectors
of the economy, the Mexican government established advisory working groups to consider regulation in
four economic sectors: textiles, tourism, mining and congruction. These groups worked with a similar
approach to those concentrating on a single ministry. However, due to lack of resources this group
approach was abandoned.

67. Generalised reviews, in contrast to scrap and build, have often absorbed the energies of
governments and delivered only minor results. Generalised reviews are policies that instruct regulatory
bodies to review the entire body of their regulations against genera criteria such as need and efficiency.
Generalised reviews are actions limited in time, and have a broad scope (the entire stock of rules with
certain effects, such as business impacts). An interesting variant of this approach is the Swedish guillotine
initiative. In the 1980s, Sweden enacted a "guilloting’ ordinance nullifying hundreds of regulations that
were not centrally registered after a certain date. This is a popular approach for governments, because it is
highly visble and paliticaly symbolic, but rarely serioudy threatens vested interests, unless strong
politica and ingtitutiona supports drive it.
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68. In practice, generalised reviews have tended to be weakened by exemptions, which can exclude
from review the most worrisome regulations, by lack of priority-setting, fragmentation, and by the lack of
depth and rigor in review that amost inevitably results from the scope of the review process. Many such
reviews have been cosmetic efforts, paralysed by bureaucratic or interest group resistance. Reformers have
tended to claim victory by citing the number of rules repedled or pages diminated, rather than more
relevant measures of cost reductions or improved benefit/cost ratios.

69. The Appendix contains details on a range of generalised review programmes. The central lesson
from the numerous rdative failures documented is that that great care is needed in designing and
implementing such regulatory reviews. They must be highly structured and transparent, with genuinely
independent oversight of ministeria reviews. Some have found that the management chalenge lies in
finding the right balance between centralised and decentralised review processes.

70. Overdll, it must be concluded that successful generalised reviews are neither as cheap nor as fast
as governments had hoped. Yet with the right framework they can work. Examples of successful multi-
year generalised reviews can be found in Hungary, Australia, and Korea (see Appendix). Another
successful variant has been targeted reviews, which focus on particular sectors (i.e. building codes) or
kinds of regulations (permits and licences -- see following section on reducing formdities). In Italy, for
example, independent reviews by the Antitrust Authority of general aspects of regulatory reform, such as
reports about the use of licences and “concessions’ restricting market access, have been useful in
identifying where reform is needed, although persuading the ministries to actualy reform is another matter
entirely.

71. Sunsetting and automatic review clauses. Sunsetting is a process in which new laws or
subordinate regulations are given automatic expiry dates upon adoption. A closely related tool is staged
repeal. Under staged repeal, existing regulations are given “sunset” dates via ex post policy action. Staged
repea and generalised sunsetting have been implemented in tandem, through a single piece of legidation,
in some cases.

72. Laws subject to sunsetting or staged repeal can only continue in effect if remade through normal
law-making processes. Sunsetting will therefore tend to reduce radicaly the average age of a regulatory
structure and, at least theoretically, ensure regular review and reform of the stock of regulations.

73. There is little information on which to judge the success of sunsetting. While most OECD
countries say they use sunsetting in some regulatory areas, only a few countries routinely use these
approaches and little evaluation has been done of their benefits and costs. Sunsetting may creste
unforeseen problems and wrong incentives, especidly if too brief a period is established. In some cases,
SMESs have raised concerns when sunsetting regulations as it can reduce the predictability of the regulatory
environment. Sunsetting may aso tend to reduce compliance toward the end of the lifespan of the
regulation. It is adso potentialy very costlly for regulatory bodies, as resources must be committed to
developing new regulation and moving through the regulation-making process.

74. Only Australia, which routinely uses sunsetting and staged repeals for subordinate legidation, has
extended experience with this instrument. These two tools have been applied in tandem, with regulations
automatically repealed every ten, seven, or even five years (in different States). A recent OECD study”®
reviewed the use of sunsetting in several Australian states and concluded that it has substantially reduced
the overall number of regulations in force, removed much redundant regulation from the statute books and
encouraged he updating and rewriting of much that remained. Four of the five states using sunsetting
opted for a ten year cycle, with New South Wales adopting a five year cycle. However, a decade’s
experience has led the magjor participants in the process to the view that a five year cycle is too short,
leading to wasted effort on review requirements and widespread abuse of the limited exemption provisions
made in the governing legidation.
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75. Korea has aso adopted the sunsetting principle, abeit more recently. Where regulations “have no
clear reason to continuously exist”, their duration is not “in principle” to exceed five years. Where agencies
believe that regulations should be extended beyond this time, they must ask the Regulatory Reform
Committee to review them, aong with RIA and self-assessments, at least one year prior to their expiry.
Government officials have described this as a “soft sunsetting”. Korean officials have argued that the
choice of afive-year cycle reflects the rapidly changing regulatory environment. There may be gains from
a frequent revigiting of the judtification of regulation. However, the OECD suggested in the review of
Korea that the five year sun-setting of most primary legidation and subordinate regulation runs a real risk
of overwhelming expert RIA and review resources and detracting from their strategic targeting.

76. Other examples of the use of sunsetting include the United States' three year sunsetting period on
al government paperwork requirements and Mexico's use of a five yearly sunsetting for technica
standards. The latter has been combined with a requirement that al standards must be reviewed within
their first 12 months of operation to determine whether they are operating as anticipated.

7. Mandated, or “automatic” review processes are systematic reviews of existing regulations, in
which regulations are grouped according to their age, and progressively reviewed against currently used
regulatory qudity criteria, thus gradualy bringing the stock of regulations into conformance with those
standards. A variant of this approach is the insertion of review clauses into individua laws, requiring them
to be reviewed within a certain period. Automated review processes can be seen as a weaker form of
sunsetting. Unlike sunsetting, a rule will continue unless action is taken to diminate it. Such ex post review
requirements are rapidly becoming more common in OECD countries, an example being Japan, whose
1998-2000 regulatory reform programme required the inclusion in new regulations of a fixed schedule for
future review.

78. Review clauses can act as a powerful adjunct to ex ante RIA by checking the performance of
regulations againgt initial assumptions. Automated review appears to be less resource intensive than
sunsetting, as there is no need to deploy public resources to remake regulations that pass the quality tests
applied. However, the fact that positive action is required to remove regulations that do not pass the test
under automated review suggests that there may be more scope for vested interests to defend their
privileges. Thus, the relative effectiveness of automated review may aso be lower. The lack of a sanction
on regulators in case of inaction aso weakens the credibility of thistype of initiative.

79. Variance processes or equivalence of performance tests permit businesses o use lower-cost
compliance methods that they show are equally effective as an existing regulation. This approach can
permit the rapid de facto updating of regulations. There are few examples of the use of this method in
OECD countries, and two governments that attempted to put into place government-wide regulatory
variance policies (Canada and the Australian state of New South Wales) failed due to fears that variances
would undermine regulatory sandards. Similarly, a parliamentay law reform committee’s
recommendation for such a policy to be adopted in Victoria, Australia, was not taken up. However, small
scale uses of regulatory flexibility mechanisms that employ this logic have been implemented. For
example, Canada has adopted the concept in its Environmental Performance Agreements, under the 1999
Environmental Protection Act."® This may be an area in which further experimentation is warranted. In
conceptual terms, variance processes combine the logic of performance based regulation — i.e. that
regulations should be output, not input, focused — with an ability to harness the creative power of business
or other target groups to design more efficient processes.

80. The above mechanisms, which generdly include both review and reform elements, are also
supplemented in some cases by innovations in terms of the reform aspect of the task specifically. A notable
tool adopted in recent years in a few OECD countries is the use of subordinated regulations to eiminate
burdens and controls established in statutes. Thisis the central element of the UK’ s Regulatory Reform Act
of 2001 (which replaced the Deregulation and Contracting Act of 1994) and of the Itaian
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“Delegidification” initiative. These Acts have sought to increase the capacity to process reforms in
overburdened parliamentary systems by providing a mechanism through which the executive can
implement reforms to legidation, subject to mechanisms for continued Parliamentary scrutiny and for
disallowance.

Box 4. Conclusions on dynamic change: keeping regulations up-to-date

Is this tool still recommended as a best practice? Yes, regulatory policy must include a clear focus on appropriate
policies and tools for updating existing regulation. The dynamic dimension of regulatory quality is an essential part of
the process to which adequate effort must be devoted.

Are there clear best practices? A clear set of principlesis needed to guide review programmes, including particularly
competition principles. These should be complemented by standardised evaluation techniques and decision criteria.
The above tools all offer potential benefits for reformers, but sophisticated choices must be made from among them,
based on the specific circumstances involved, including the environment for reform and the quality and quantity of
resources that can be devoted to it. Moreover, evaluation and learning are still required in the application of some
techniques, such as sunsetting and variance processes.

3.2. Tools of regulatory policy

8L There is little doubt that most governments can substantially reduce regulatory costs, while
increasing benefits, by making wiser regulatory decisions. A wide range of anecdota and andytica
evidence supports the conclusion that governments often regulate badly, with too little understanding of the
consequences of their decisions, and with little or no assessment of any alternatives other than traditional
forms of law and regulations.

82. The task of improving regulatory decison-making has a number of dimensions. That is, a range
of tools must be deployed in a consistent and mutualy supporting manner if systemic quality assurance is
to be the result. The essentia tools are regulatory impact anayss, public consultation, consideration of
regulatory aternatives and compliance burden reduction measures. The use of regulatory impact analysis is
progressively improving the empirical basis for regulation in most OECD countries. Its role in this regard
is supported by greater dialogue with affected parties, through the increasing use of a range of consultation
processes and tools. In addition, the policy-makers “tool-box” is expanding, as greater attention is given to
dternatives to traditiona “command and control” models of regulation. Finaly, numerous efforts to
improve the “user friendliness’ of regulatory requirements are being put in place, often under the heading
of “administrative smplification” or “red tape reduction”. These ae programmes that seek to reduce
compliance costs without compromising regulatory benefits by improving compliance requirements and
increasing access to regulation.

83. This section reviews Member countries experiences in implementing these tools, identifies
trends and best practices and attempts to summarise the “state of play” in relation to their use. Substantial
additional materia is provided in the attached appendices, which will function as an extra resource for
practitioners.

Regulatory Impact Analysis
84. A powerful trend toward more empirically based regulation is underway in OECD countries.
High-quality regulation is increasingly seen as that which produces the desired results as cost-effectively as

possble. There is a developing understanding that al government policy action involves trade-offs
between different uses of resources, while the underlying goa of policy action — including regulaion — of
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maximisng social welfare is increasingly being explicitly stated and accepted. The era is past when
government officials can respond, as they did in one OECD country in 1993, when asked about the cost of
alaw: "It's a lega requirement, so the costs are not important."** Similarly, unbalanced focus on reducing
regulatory costs, seen in the use of tools such as “business impact assessments’, is aso in decline, being
replaced by a sophisticated understanding of the need to balance efficiency and effectiveness through
adoption of the benefit-cost principle and cost-effectiveness analysis.

8b. Notions of efficiency are evolving from static concepts of compliance costs to dynamic concepts
that attempt — often with limited success — to take account of effects on innovation, trade, and competition.
Better empirical justification of regulatory decisions is aso strongly supported by internationa trade rules.
For example, the General Agreement on Trade in Services (GATY) requires that standards on the supply of
services be "based on objective and transparent criteria’ and be "not more burdensome than necessary to
ensure the quality of the service The proportiondity principle used by the European Court of Justice
carries much the same impact for EU Members. Hence, the movement toward more efficiency- and results-
oriented regulation reduces barriers to internationa trade and investment by establishing a more
transparent standard for national decision-making.

86. A danger arising from these attempts to embrace dynamic effects, and from attempts to take a
more comprehensive view of static impacts, is that attempts to clarify a wide range of sectoral impacts - on
job cregtion, the ederly, regions, women, or SMEs, to mention only a few - may place impossible strains
on regulatory procedures, and undermine the RIA effort. In addition, placing undue emphasis on effects on
specific groups or sectors deemed as having particular priority can risk aloss of focus on the centra task of
ensuring that benefits for society as a whole are maximised. This problem is directly linked to the similar
emerging concern, noted above, that some regulatory policies are becoming too complex and over-
burdened by often contradictory criteria and requirements.

87. The 1995 OECD Recommendation emphasised the role of RIA in ensuring that the most efficient
and effective policy options were chosen. The 1997 OECD Report on Regulatory Reformrecommended
that governments “integrate regulatory impact analysis into the development, review, and reform of
regulations.” A list of RIA best practices is discussed in detail in the OECD’s 1997 report, Regulatory
Impact Analysis: Best Practicesin OECD Countries.*

88. RIA has developed quickly, and an increasing proportion of laws and other regulations affecting
citizens are being shaped by various forms of RIA. Although only two or three OECD countries were using
RIA in 1980, by 1996, more than half of OECD countries had adopted RIA programmes. By end-2000, 14
out of 28 OECD countries had adopted universal RIA programmes, and another 6 were using RIA for at
least some regulations. As well, RIA is increasingly being applied to primary legidation, where in the past
it has principally been used in relation to lower level rules. This will necessarily have a mgor positive
impact on its potential contribution to regulatory quality.

89. The trend toward adopting or strengthening RIA accelerated in the latter 1990s and therefore
many of the RIA programmes in OECD countries today are relatively new and till evolving. Experience
shows that RIA programmes tend to broaden and deepen over time as experience and expertise in their use
accumulate. RIA comes in many forms that reflect various policy agendas of governments (see Figure 2).
Some countries assess only business impacts, others, administrative and paperwork burdens. Others use
full-fledged benefit-cost analysis based on social welfare theories. Environmental impact assessment is
used to identify potentia impacts of regulations on environmental quality. Other regulators assess how
proposed rules affect sub-national governments, or aboriginal groups, or small businesses, or international
trade. In each of these cases, RIA is a decison tool, a method of (i) systematically and consistently
examining selected potential impacts arising from government action and of (ii) communicating the
information to decision-makers.™® Both the analysis and communication aspects are crucial.
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0. RIA is sometimes criticised for replacing politica accountability with a mechanistic tool, but this
criticism is misplaced. In all OECD countries, RIA is an adjunct to good decison-making, not a
replacement for political accountability. In the United Kingdom, Regulatory Impact Assessments are used
to inform Cabinet ministers of likely costs to businesses and to "identify the key factors on both sides of

the equation as an aid (not a subgtitute for) the Government's social and political judgement...."14 RIA is
best understood as one "decision method" among several methods used to reach regulatory decisions. The
methods used by regulatorsin OECD countries to reach decisions can be smplified into five categories.

- Expert -- The decision is reached by atrusted expert, either a regulator or an outside expert,
who uses professiona judgement to decide what should be done.

- Consensus -- The decision is reached by a group of stakeholders who reach a common
position that balances their interests.

- Poalitical -- The decision is reached by political representatives based on partisan issues of
importance to the political process.

- Benchmarking -- The decison is based on reliiance on an outsde model, such as
internationa regulation.

- Empirical -- The decision is based on fact-finding and analysis that defines the parameters of
action according to established criteria.

91 Every regulatory decison results from a mix of these decison methods. The mix differs
according to nationa culture, politica traditions, administrative style, and the issue at hand. For example,
the Netherlands depends more on consensus nethods than does most countries, while the United States
depends more on empirical methods. Small countries use benchmarking more than do large countries.
Crises in newspaper headlines tend to move decisions toward politica methods and away from empirica
methods.

Figure 2. Aspects of regulatory impact assessmentsin OECD countries
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92. RIA is an empiricd method of decison-making. Its influence is determined, not only by the
forma role of empiricad methods, but by its contribution to other decison methods. The five decision
methods are complementary: RIA itself is neither "necessary nor sufficient for designing sensible public
policy,"™ but it can play an important role in strengthening the quality of debate and understanding within
the other decision methods.

93. While RIA does not in itsdf determine decisons, neither is it neutral. Information is powerful,
and the questions RIA addresses, the method of analysis and presentation it uses, and its placement and
timing within the decision process can affect the relative influence of the values at stake. It can strengthen
or weaken parties involved in the decison and their capacity to marshal arguments, and even render
certain decisons impossible to take, depending on the interaction between RIA and the other decision
methods. The capacity of RIA to change the nature of the discussion is one reason why RIA remains
controversia and difficult to implement.

A. In essence, RIA attempts to clarify the relevant factors for decision-making. It pushes regulators
toward making balanced decisions that trade off possible solutions (including the decision to do nothing) to
specific problems against wider economic and distributional goals. Far from being a technocratic tool that
can be amply "added on' to the decison-making system by policy directive, it is a method for
transforming the view of what is appropriate action, indeed, what is the proper role of the state. Experience
makes clear that RIA’s most important contribution to the quality of decisions is not the precison of the
caculations used, but the action of andysing -- questioning, understanding realworld impacts, exploring
assumptions.  Significant cultura changes are required to make such andysis genuinely a part of
increasingly complex decision-making environments.

95. The 1995 OECD Recommendation begins with two questions. s the problem correctly defined?
and |s government action justified? RIA has proven to be the best tool for addressing theseissues. Defining
the problem properly is essentia. Many regulatory failures stem from faulty understanding of the problem
and from inadequate attention to indirect effects of government action that can undermine results. If the
regulator has too narrow a view, full compliance may create perverse results.'® By the end of 2000, 22
OECD countries had adopted the practice of aways explicitly justifying the need for government action
before taking a regulatory decison, while five more did so in a least some cases. Only one country
reported that this justification was not performed. These justifications were amost always linked to RIA,
since RIA provides a useful framework for assessing the options and consequences of action. In Korea, for
example, regulatory bodies must, as part of their RIA, seek views from experts, and on that basis, “ define
the object, scope and method” of the proposed regulations. Canada, the Council of Augralian
Governments, and New York State cal for atwo-step inquiry. Step one is answering the threshold question
of whether any regulatory action can be expected to help, and step two is anaysis of the benefits and costs
of aternatives. Canada’s guide refers to this as “screening aternatives’ before any forma economic
analysis begins.

9%. The 1997 OECD report on RIA concluded with ten best practices that are associated with
effective RIA (Box 5). These ten practices do not imply that a single system for the implementation of RIA
is desrable in dl countries a al times. Ingitutiona, socia, cultural and lega differences between
countries require differing system designs. The learning that occurs with RIA over the longer term requires
continuing consideration and evolution of system design. However, these elements of “best practice” serve
as starting points for the design of a system likely to maximise the benefits of RIA. The 12 country reviews
conducted in 1998-2001 assessed RIA programmes against those ten practices, and the Appendix
summarises the main findings of the review programme in these ten aress.

23



PUMA/REG(2001)10

Box 5. Getting maximum benefit from RIA: Best practices
Maximise political commitment to RIA.
Allocate responsibilitiesfor RIA programme elements carefully.
Train the regulators.
Use a consistent but flexible analytical method.
Develop and implement data collection strategies.
Target RIA efforts.
Integrate RIA with the policy-making process, beginning as early as possible.
Communicate the results.

© © N o g M w DD P

Involve the public extensively.
10. Apply RIA to existing aswell as new regulation.
Source:  OECD (1997) Regulatory Impact Analysis. Best Practicein OECD Countries, Paris.

Problems and best practices

97. Overadl assessment of the results of two decades of investment in RIA show a very mixed
picture. On the one hand, there is nearly universal agreement among regulatory management offices that
RIA, when it is done well, improves the cost-effectiveness of regulatory decisions and reduces the number
of low-quality and unnecessary regulations. RIA has aso improved the transparency of decisions, and
enhances consultation and the participation of affected groups. A paper from the Netherlands estimated at
20% the proportion of regulatory proposals modified or retracted as a result of RIA conducted as part of
the Dutch MDW programme.*” The OECD review of Korea found that the first year of operation of aRIA
requirement in that country (1998-99) saw more han 25% of regulatory proposas rejected by the
Regulation Reform Committee. In Canada, an independent study has shown that prolonged use of RIA,
together with the provision of guidance and training, has induce a cultural change among regulators.*®

98. Y et positive views continue to be balanced by evidence of massive non-compliance and quality
problems in RIA. Of the ten good RIA practices discussed above, most OECD countries rate poorly on
severa, most commonly data @llection, training civil servants and applying RIA to existing regulation.
Some reviews in the United States suggest that as many as 40% of regulations adopted fail the benefit-cost
test.”® Even in countries with explicit programmes, many regulations continue to be made without even
rudimentary cost analysis.

9. Another problem is that scope of coverage remains patchy. Only 12 countries use RIA
consistently for lower-level or subordinate regulations, while only 15 use it consstently for legidation.
Exemptions to RIA programmes are often broad. RIA is rarely used at regiona or loca levels, with the
exception of a few federal countries, such as Austraia, where it is used widely at state level and Mexico,
where it is also used in some states. Uneven coverage of RIA programmes serioudly reduces effectiveness.
Given that laws and lower-level regulations can have similar impacts, there is no reason a priori to
distinguish between them; hence, the differences seem to be related to inditutiona relationships and
historical circumstances rather than to rationa programme design. Moreover, RIA is most of the time
gpplied to a single regulation, rather than regulatory regimes as a whole, embracing both new and existing
regulations. It thus can provide only very broad estimates of the cumulative impacts in time and through
jurisdiction. Lastly, RIA has mostly been designed for command and control regulations. The increasing
use of performance-ariented regulations and the tendency to adopt standards and other instruments into
regulations “by reference” provide substantial challenges to the effectiveness of RIA. Applying RIA to
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some regulatory alternatives also provides new challenges. The result of these stresses is likely to be the
need for further consideration of the design and implementation of RIA requirements, including evaluation
of its effectiveness in assessing the likely performance of non-traditional instruments.

100. The work of the Secretariat, and in particular the country review conducted since 1998, show that
there are severd broad issues that underlie the problems with implementing RIA and achieving its full
potential. These should guide attempts to improve the implementation of RIA programmes in the future.

Technical issues

101 Problems with anaytical methods. At the most fundamental level, there is ill disagreement
about what analytical methods to employ: what is the mix between quaitative and quantitative estimates
the drafters should focus on. These are based both on values (see below) and on views as to what is
pragmatically achievable. In addition, analytical methods are not fully developed, and there continue to be
disagreements about important issues. This is particularly the case with methods such as benefit-cost
andysis, where issues such as the establishing a social discount rate, vauing intangible benefits and
deding with risk and uncertainty continue to provoke discussion. As more and more socid and
environmental regulations are subjected to RIA, questions of assessing and balancing risks is further
complicating the question of appropriate analytical methods. Methods for developing and using quaitative
analysis need more attention.

102. Data problems. The generally poor performance of OECD countries in implementing data
collection strategies means that the data essential to conducting good analysis is often lacking, while ad
hoc strategies for data collection often fail on grounds of both timeliness and cost. A particular problem is
the failure to utilise fully the potential of consultation strategies as data sources and means of verifying
data quality and the qudity of assumptions.

Value conflicts and power struggles

103. Resistance to RIA as a concept. Resistance to RIA at the conceptual level remains high. Some
interest groups and regulators continue to oppose RIA as contrary to their ethos. A key issue appears to be
RIA’s role in making explicit the trade-offs implicit in al policy action, as well as the limits to
government’s power to act. Such notions are perceived as challenges to their ideals by some interest groups
and even some regulators.

104. RIA’srolein changing power relationships. The above discussion highlighted RIA’s effect in
changing the basis for decison-making, by favouring expert decison-making methods over other forms.
Interest groups who benefit from other decision methods consequently feel threatened by new
arrangements resulting from RIA, while some groups may perceive this aspect of RIA as being contrary to
nationd traditions and practices of public policy decison-making.

Institutional and resource issues

105. Incentives and Sanctions. Requirements that regulators carry out analysis are not supported by
adequate positive incentives for compliance, while sanctions for non-compliance with RIA requirements
are aso not very credible in most countries. These incentives and sanctions are of crucial importance,
given the contrary incentives that exist for reactive, and even populist, decison-making. The problemsin
these areas highlight the extent to which the cultural change that is required to truly embed RIA in the
public policy-making process, remains unachieved. It adso points to problems in converting generalised
politica commitment to regulatory quality policies into concrete support and actions.
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106. Technical capacities. Many regulators do not have the capacity to carry out high qudity RIA,
either because of lack of skills or lack of resources. Required analytical methods can be too complex and
costly to be practical, given the capacities of regulatory bodies. The lack of skills reflects the fundamental
disregard, found in amost all country reviews to date, for the need for large scale, sustained and detailed
training to be provided by co-ordinating bodies. A lack of resources for carrying out high quality RIA often
results from failure to accord priority to it as an integra element of the policy-making process. This, in
turn, indicates that the long-term cultural changes required to embed RIA successfully are far from fruition.
The lack of capacity is dso linked to failures in targeting RIA. In order to maximise the resources available
to assess the impact of mgor regulations, decison-makers should conduct preliminary assessments to
identify those regulations that require full and complete RIA and those that require more smplified
analyses — as well as those that fall below a threshold a which RIA is itsdf likely to have positive net
benefits. In Korea, for example, two thresholds are used to determine whether RIA will be applied: does
the regulation have a potential impact of at least 10 billion Won annualy or does it affect more than a

million people.

Legal issues

107. L egislative constraints. In some cases, laws require regulators to pursue their regulatory
missions at al costs and not to weigh other impacts and trade-offs. In other cases, the range of aternative
policy tools able to be considered may be tightly constrained by legidation. These problems reflect the fact
that the regulatory quality perspectives underlying RIA must permesate the policy-making process if RIA is
to achieve its full potential. Attempts to adopt RIA in ad hoc contexts will often serve to make transparent
larger regulatory policy problems.

Procedural issues

108. Quality control problems. Qudlity control is often poor, reducing substantidly the potential
benefits of RIA. Independent assessment of RIA by regulatory specidists is often lacking, with only 11
Member countries requiring such assessment. When it is carried out, it is often undermined by resource
limitations or by the location of the RIA oversight body away from the centre of government, so that it
does not carry the necessary authority to contest the regulators assessments and require improvements.
Thisissue relates closely to the problems of inadequate sanctions or incentives, noted above.

1009. Structural design problems. RIAs are often prepared too late in the regulatory process, after
decisions are taken. This problem in part reflects the genera failure of reformers to achieve cultural change
such that RIA is seen as integral to decison-making. However, the problem is often exacerbated by the
design of RIA requirements, which is frequently unsophisticated and fails to ensure or require in effect that
RIA commences a an early stage of policy-making. In addition, a recent trend noted above is for a too
extensive set of tests and criteria to be incorporated within the RIA requirement, fostering contradictory
and often unclear assessments and overwhelming the capacities of regulators. Thus, in many cases,
improving structural design may require either a smplification of the tests applied or the use of a
weighting system.

110. Conflicting I ncentives. Regulators are under constant pressure to make decisions more quickly,
particularly where political imperatives intervene. Analysis and consultation can slow down the process.
While the use of both RIA and consultation continue to expand in OECD Member countries, a continuing
challenge is to ensure that they are integrated into decision-making even where these time pressures are
greatest.
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Political issues

111 Political demand for RIA. Although RIA supplies information, there is often not a demand for
information from politicians, perhaps because it is difficult to take politica credit for making decisions that
serve wider and more diffuse interests, relative to narrower programme interests. In addition, politicians
tend to conceive of RIA as a short-term fix for regulatory inflation or low quality regulation. In practice,
however, a RIA process needs long term investment, linked to steep a learning curve and cultural change.
This, plus the fact that it is mostly applied to the flow of new regulation, rather than to the stock of existing
ones, often means that initia expectations are too high, and that when they are not met, there can be a
backlash against RIA.

112, Careful programme and ingtitutional design can avert most of these problems. An important
lesson derived from countries that have recently implemented RIA is that, despite high levels of politica
support and the greater understanding of RIA requirements that has now been gleaned via the “early
adopter” countries, it is wise to start modestly. The scale and scope of RIA can then be expanded, fairly
rapidly, once the use of the tool has become more accepted and expertise and experience have begun to
develop. However, both regulators and the RIA oversight body need to be able to integrate the tool
progressively into their culture and operations. The above discussion has highlighted some of the major
areas of failure at present and, therefore, the priorities for further work. Implementation of a fully
functioning RIA system is a long-term task. It must involve the progressve development and
dissemination of specific expertise, the refinement of implementation and control mechanisms and the
achievement of change in administrative culture. A culture that supports an approach to policy-making
based on expert inputs and the god of socid welfare maximisation must be firmly embedded in the
adminigtration, at the political level and among stakeholders outside government. Thus, the fact that the
effectiveness of RIA in improving policy outcomes have been dow in becoming apparent is unsurprising.

Box 6. Conclusions on regulatory impact analysis

I's this tool still recommended as a best practice? Y es, but expectations should be based on a mediumterm view for
results.

Arethere clear best practices? Thereisno single model of agood RIA programme, but this analysis suggests that the
ten best practices identified in 1997 are still good reference points for designing an effective programme. The need to
build aRIA programme progressively must also be recognised.

Use of regulatory and non-regulatory alternatives

113. Regulation constitutes only one of a wide range of policy instruments that can be used by
governments to achieve their public policy objectives. Different instruments have widdy varying
characteristics and can be more or less suited to resolving a particular policy issue. Despite this, a 1997
OECD paper argued that they are little analysed and, “ ...when they are analysed, they tend to be studied
individually, rather than comparatively”. Thusthey “ ...arerarely...examined as possible alternatives.
Rather, they are linked to institutions or the culture surrounding particular fields of public policy.” % Thet
is, the choice of policy instrument tends to be based more on habit and ingtitutional culture than on a
rational analysis of the sutability of different tools to addressing the identified policy problem.

114. Consequently, a crucia challenge for regulatory policy is to encourage cultural changes within
regulatory bodies that will ensure that a comparative approach is taken systematically to the question of
how best to achieve policy objectives. Efficient and effective policy action is only possble if all available
instruments are considered as means of achieving the identified objective. The instruments to be
considered include a wide range of non-regulatory instruments, as well as a number of distinctly different

27




PUMA/REG(2001)10

forms of regulation. These instruments can be grouped in a number of ways — for example, in terms of
efficiency, effectiveness, intrusiveness, accountability, or cost. Figure 3 sets out a (non-exhaustive)
“gpectrum” of instruments based on the degree of intervention with free markets implied by each. Thus,
instruments that tend toward the “market driven” end of the spectrum include general competition law and
information disclosure requirements, while a the opposite end or the spectrum are public monopoly and
even bans on al activity in a sector. Further discussion of individual regulatory aternatives is contained in
the appendices.

115. The fundamental problems in implementing the necessary cultura change are to break down
entrenched habits that see particular policy areas as necessarily being dedlt with via particular policy
instruments, and to increase the degree of understanding among policy-makers about the range of policy
tools and the characteristics of each. From the regulatory viewpoint, this means changing existing
perceptions of a choice between “regulation” (representing orthodoxy) and “alternatives’ (representing
policy risk), in which there is a necessary presumption operating in favour of a regulatory response, and
onewhich is likely to take the traditional form of “command and control” regulations.

28



Figure3. The spectrum of regulatory and non-regulatory policy instruments
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116. From the regulator's viewpoint, adopting a non-regulatory approach, where command and
control regulation is the tool traditionally used, necessarily involves a risk linked to the use of untried
approaches and thus to a real or perceived failure to develop adequate responses. The risk arises both
because of the adoption of a new, or non-traditional approach per se and because the dternative tools
under consideration may not be well understood and/or may not have an extensive “track record’ in
dealing with the policy issue. For both these reasons, the failure of a non-traditional approach is likely to
have more serious consequences for the regulator than a failure of traditional regulation.

117. While governments have aways employed a range of policy toals, it is certain that considerable
experimentation, “cross-fertilisation” between policy areas and “policy learning” have taken place in
recent years, as regulators seek new and improved tools to enable them to meet growing expectations of
what regulatory action can achieve. The result of thislearning is that many new tools, as well as new forms
of regulation, are now available to policy-makers. In addition, the level of understanding of many policy
tools has improved grestly, alowing them to be applied in new contexts. Understanding of the possibilities
for combining different policy instruments has also increased. This means that innovative approaches to
policy objectives very often involve complementing traditional regulation with other instruments, rather
than replacing traditiona regulation completely.

118. All of these advances mean that the potential benefits of moving toward more systematic
choices among policy instruments have substantially increased. At the same time, rapid change,
globdisation and more demanding citizens have al put greater pressure on traditiona regulation and
reduced its ability to meet expectations. Hence, the use of appropriate dternative policy instruments is
fundamental to the regulatory policy agenda.

119. The current picture in respect of regulatory alternatives is one in their use is increasing a a
substantial pace, but in which the absolute extent of their use — in contexts in which regulation has
traditiondly predominated — remains low. Consequently, this remains a high priority area for further
efforts by al OECD Member countries. The following looks at indicators of progress and key areas for
further change.

Indicators of trends in the use of alternatives

120. Data from the OECD’s Regulatory Indictors surveys, show that by the end of 2000 a substantial
majority of Member countries now require regulators to assess aternative policy instruments — both
regulatory and non-regulatory — before adopting new regulation. A total of 21 countries stated that this
requirement existed in 1998, while 5 stated that it did not exist. Little movement occurred between 1998
and 2000, with 22 countries answering that such assessments were required “aways’ or “in some cases’ in
the latter survey.

121 However, a sgnificant change was observed in relation to a key supporting policy. In the 2000
survey, atotal of 18 countries stated that guidance on the use of aternative policy instruments had been
issued, compared with only 11 countries in the 1998 survey. Guidance materid is particularly important in
encouraging the take-up of aternatives, given the generally low level of understanding of most of these
instruments among policy-makers. In addition, guidance documents alow government to underscore and
explain its commitment to more systematic policy choice and to provide positive endorsements of the use
of particular instruments in particular circumstances. Provison of such detail should also provide
confidence to policy-makers considering the adoption of dternative policy instruments. Thus, it is likely
that this observed substantial increase in the issue of guidance materia will be highly important in
increasing the future use of dternatives. In this respect, the expansion in guidance materia may be a
“leading indicator” of an accelerating trend in this area.
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122. Increasing use of aternatives has been observed across a range of major policy areas, athough it
is noteworthy that the environmental regulation leads the way in most Member countries in terms of the
absolute extent of use of aternatives to traditiona regulation. Environmental regulators were found to be
both the major users of regulatory aternatives and the most active experimenters with new applications of
dternatives in virtualy al of the sixteen country reviews of regulatory reform carried out by the OECD to
date.

Figure4. Policy alternativesincreasingly used in OECD countriesin major policy areas

Policy alternatives increasingly used by OECD countries
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123. The range of aternatives being taken up increasingly in OECD countriesis a broad one. Figure 4
above, summarises the responses to this question in the 1998 Regulatory Indicators Questionnaire. A

number of broad observations can be made. First, the relative frequency with which particular alternatives
are being increasingly adopted is similar across the three main policy areas considered.?! For example, the
information campaign is, for each of the three policy areas, the aternative reported by the largest number
of countries as being increasingly used. Second, aternative forms of regulation rank highly among the
range of regulatory and non-regulatory alternatives assessed, with performance based regulation ranking

second in two areas and process regulation ranking third in one area and fourth in the remaining two. This
indicates an increasingly sophisticated view being taken of the choices within the context of the regulatory
instrument itself, as well as a greater willingness to adopt aternatives to regulation. Third, market based

instruments rank disgppointingly low. Tradable permits rank lowest or second-lowest in all three areas,

while insurance schemes and taxes and subsidies aso rank lowly in most areas. Only in the environmental

area do taxes and subsidies feature relatively prominently, ranking fourth among the eleven aternatives
considered. Given the strong focus of regulatory reform activity on promoting “market-friendly” regulation
as a means of capturing dynamic efficiencies, in particular, this must be a priority area for future activity.
Fourth, “light handed” approaches, including information campaigns and voluntary commitments, are
prominent. This may suggest that regulators are increasingly conscious of the possibilities of adopting co-
operative approaches to achieving policy objectives and focused on the ultimate necessity of the consent of
the regulated. The fact that co-regulation is also widely reported as being increasingly used seems aso to
support this conclusion.
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Combinations of policy instruments to achieve policy objectives

124. A dgnificant area for policy learning relates to potentialy fruitful combinations of different
policy instruments. Such combinations may arise from a process of breaking down regulatory problems
into their component issues and identifying the most appropriate tools to address each component part. The
ability to combine policy tools to address those issues is a developing theme in OECD countries. Previous
research conducted by the OECD indicates the posshilities of improving efficiency and effectiveness by
the development of complex policy mixes?

125. In a recent publication, combinations of policies were categorised as inherently complementary,
inherently incompatible, complementary if sequenced, and complementary or not depending on the
particular circumstances.”® Combinations that were identified as inherently complementary include
information strategies and dl other instruments, voluntarisn and command and control regulation, and
broad based economic instruments and compulsory reporting and monitoring. Combinations that were
inherently incompatible include sdf-regulation and broad-based economic instruments, and command
control regulations and broad based economic instruments.

126. Denmark provides an interesting example of such policy mixes. There, a type of process
regulation is being combined with the existing “green tax” reform, which uses economic incentives to
reward firms that sign up to voluntary codes. This process regulation known as “energy management”,
requires enterprises to agree to develop and implement programmes and systems for the management of
energy use. The new combination follows recommendations by the OECD’s Environmental Performance
Review in 1999, which raised concerns about the efficacy of the “green tax” reforms due to high
administrative costs of enter into and monitoring the voluntary agreements. The use of energy management
plans is intended to reduce the need for extensive monitoring and lower the financial cost to business of
entering into the voluntary codes.

Concerns with the use of alternatives

127. Despite wide acceptance of the genera rationde for alternatives to traditional regulation,
governments, business, public servants, NGOs and citizens have expressed concerns about their use. From
a citizen or consumer perspective, NGOs, consumer organisations, and other associations sometimes raise
concerns about the use of alternatives as they are seen as “soft” regulatory options that favour business at
the expense of public or consumer protection and thus reflect regulatory capture. Such concerns are
especialy likely to arise with regard to voluntary commitments and self-regulatory options. NGOs and
consumer groups aso raise concerns about the enforceability of aternatives, particularly where regulatory
requirements are output focused rather than input focused as, for example, with performance-based
regulations. As noted above, in reforms based on variance processes, some equivaent aternatives are
feared to undermine regulatory standards or reduce compliance.

128. As well, both large and small firms can fed threatened by aternatives. There are transaction
costs associated with learning how new regulatory regimes operate as well as determining the best business
action in response to a new law. Larger firms may be concerned that their familiarity with existing
regulation confers a competitive advantage, which will be lost if an dternative approach is adopted.
Smaller firms often fear that large firms are better placed to use aternatives. Moreover, some aternatives
can have negative effects that are not always easy to predict ex ante. For example, sdf-regulation may
provide opportunities for establishing cartels or setting up entry barriers by private organisations and
associations.
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129. These considerations must be addressed if regulatory aternatives are to be broadly accepted as
legitimate tools of government policy. They often arise due to a lack of transparency and accountability in
relation to the detailed design, implementation and enforcement or management of dternatives. This, in
turn, is often a reflection of poor design more broadly. At the same time, it must be redised that some of
these concerns are based on fears of losing privileged postions or of ceding relative advantages to
competitors. Increasingly, policy-makers are acknowledging these issues and responding by involving
loca communities and interest groups in the design of dternative policy instruments and by incorporating
publication and other disclosure requirements into their design.

Best practices

130. No comprehensive guide to best practices in relation to regulatory alternatives is possible at this
stage, as insufficient experience has been generated and insufficient policy learning has taken place.
However, a number of practices can be highlighted due to their apparent contributions to successes in this
area.

131. As noted above, a mgjority of OECD countries has implemented a forma requirement to
consider aternatives as part of the regulatory process. The chalenge in practice is to operationalise such a
requirement. A potentially effective means of doing so is to integrate this requirement with the regulatory
impact analysis process, effectively making the forma discussion of alternatives a part of the RIA
requirement. However, the success of such a strategy will be critically dependent on the RIA being
conducted early in the policy development process, before regulators are strongly committed to a particular
policy tool. A further measure would be to combine the promotion of widespread awareness and
understanding of the characteristics of a range of aternative policy instruments with the forma RIA
training programme.

132. Disclosing to the public how and why regulatory alternatives are adopted or not adopted can be a
very powerful means of ensuring policy-makers give due consideration to al feasible policy tools. For
example in the Netherlands, the Ministry of Justice's Directives on Legidation require the reason(s) that
aternatives to regulation have not been used to be explained to Parliament. The Netherlands has also
recently moved to add more transparency to the implementation of aternatives in order to restore and
enhance public confidence the use of alternatives and thus allow for their wider use.

133. Oversight by an independent agency helps prevent adoption of inappropriate aternatives. For
example, in Hungary chambers of commerce and industry and other semi-private bodies have been
delegated co-regulatory responsibilities in relation to issues such as start-up licences, issuing of standards,
and setting ethica and professona requirements. Hungary’s competition authority has interceded a
number of times to prohibit the development of barriers to entry such as the setting of minimum levels for
the fees of some services or banning of comparative advertising between members.*

134. An oversight function can be used to promote the use of appropriate aternatives. For examplein
Denmark, the Regulation Committee checks regulatory proposals against the OECD checklist for better
regulation. This ensures that ministries consider whether “command and control” regulation is likely to be
the most effective policy instrument or whether other options might succeed in achieving policy gods at
lower cost. Checking by the Committee occurs at a very early stage in regulatory development and it is a
mechanism that encourages ministries to consider dternatives when proposed legidation is not clearly
judtified.
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135. Once adopted, the progress and effectiveness of aternatives needs to be monitored so that
benefits become widely understood, lessons learnt are disseminated and the scope for the application of
different policy instruments is better appreciated, both within government and in the wider society. In
Denmark there is a policy to promote the evaluation and modification of policy programmes involving
dternative instruments. The Ministry of Finance strongly promotes the use of evauations, particularly
where subsidy programmes are employed, while some such evauations are made publicly available.

Box 7. Conclusions on the use of regulatory and non-regulatory alter natives

I's this tool still recommended as a best practice? Yes, although relatively little progress has been made, limiting the
experience base from which to draw conclusions.

Are there clear best practices? Much further experimentation and learning are still needed to understand the risks,
benefits and costs of alternative instruments. Each policy instrument should be evaluated separately for best practices,
while the potential for mixing different instruments should also be investigated further and may prove a source of
great innovations. At the regulatory quality management level, governments should require that regulatory
aternatives be considered when creating new regulations, and should publish a regular review of the impact and
performance of regulatory alternatives.

Administrative simplification and license and permit reduction

136. Few regulatory reforms are more popular than promises to simplify government red tape. One of
the most common complaints from businesses and citizens in OECD countries is the number and
complexity of government formalities and paperwork. Government formalities, so-called “red tape,” are
important tools used by governments to carry out public policies. However, if poorly designed or applied,
or outdated, they can impede innovation and entry and create unnecessary barriers to trade, investment, and
economic efficiency. Often, they act in practice as anti-competitive measures giving ‘insiders’ protection
in some markets.”®> Red tape is particularly burdensome to smaller businesses and may act as substantial
disincentives to new business start-ups.

137. Evidence suggests that the burdens of government formalities have risen significantly in OECD
countries in recent years, due to expanding regulations in areas such as the environment, and increasing
government demands for information for making and implementing policies. In most countries, the most
burdensome area is tax paperwork, followed by paperwork related to employment regulation.

138. The costs of administrative burdens are extremely large, whether considered in terms of time or
money. According to a World Bank estimate, opening a business in Mexico can take up to ayear and a
half, while the costs of complying with al the formalities governing business operations in some cases
accounts for 3% of a large firm's operating expenses, without considering transaction and opportunity
costs.”® In Turkey an entrepreneur must proceed through 19 different steps in order to set up a company.*’
Additionadly, the lack of a appropriate management of formalities prior to recent reforms — sometimes
regulatory agencies did not know how many formalities they were responsible for — created a state of
uncertainty and opportunities for corruption.

139. The OECD’s multi-Country business survey’® provides additional data on the costs of
adminigtrative compliance, based on a survey implemented between April 1998 and March 1999, covering
admost 8000 smdl and medium-sized enterprises (SMES) in 11 countries® The survey shows that
administrative compliance costs are substantia for SMEs themselves and for the economy as a whole.
Administrative compliance costs represent around 4% of Business Sector GDP across the countries
surveyed and varied from less than 2% in Finland to 7% in Spain, clearly indicating the potential for
reducing regulatory costs in this area. On average, each SME spent US$30 000 per year complying with

A




PUMA/REG(2001)10

the adminigtrative requirements of tax, employment, and environmental regulations. This equates to an
average cost of US$4 100 per employee, or around 4% of the annual turnover of companies. However, the
costs are significantly higher for smaler firms, averaging US$4 600 for SMEs with 119 employess,
US$1 500 for medium-sized SMEs (with 20-49 employees) and only US$900 for large SMEs (with 50-500
employees). On average, around 60% of the costs went toward contracting externa experts with the skills
to ensure compliance efficiently.

140. The 1997 OECD Report on Regulatory Reform found that “ Reducing red tape and government
formalities can produce substantial payoffs in government efficiency and economic cost-savings.” It
concluded that “Reducing the operating and dynamic costs of ex ante permissions and licences is a high
priority for governments that wish to increase business start-ups and improve competitive pressures
throughout the economy.” By October 2000, twenty-six out of 28 OECD countries had launched
programmes to reduce administrative burdens. Figure 5 summarises the main strategies used within these
programmes.

Figure5. Strategiesfor administrative burdensreducing programmes
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141 The specific strategies employed largely belong to one of three categories. These are
informational approaches, process re-engineering and technological solutions. In broad terms, longer
standing programmes appear to have commenced with informational approaches before progressively
moving their focus to process re-engineering and then technological solutions.

Informational approaches

142. The most common informationa approach is the “one stop shop” for obtaining licence and
permit information. These are now widespread, and are based on the notion of reducing business search
costs by providing dl information on licences and permits at a single point. The information wualy
includes the permits required by a given business, application forms and requirements and contact details.
As experience with the one-stop-shop” has accumulated, and technology has improved, the services
provided have tended to expand. This can include information on related issues, such as codes of practice,
lists of applicable laws and regulations, as well as information on licences and permits required by other
levels of government. Delivery mechanisms have expanded from telephone and face to face interviews
through CD-ROM systems, information kiosks and now to the internet. An interesting trend in Mexico has
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been the development of private sector run “one-stop-shops’, typicaly established by business and
industrial associations. For example, the National Industrial Association runs 8 such shops, and the Mexico
City Chamber of Commerce runs 7.

143. There has been little evaluation of one stop shops. One independent evaluation was completed in
Victoria, Australia, in 1994. It concluded that the benefit to clients of the one stop shop totalled A$21
million per annum, while the overadl benefit/cost ratio of the project was an impressive 15:1. In Itay, the
sportelli unici has reduced the time needed to set up a business to 3-11 months, instead of 2-5 years, which
will boost business start-ups. But in many countries, even with a one-stop-shop, fundamental problems
remain in relaion to co-ordination between regulatory authorities. Critics have claimed that the new
structure merely adds an additiona layer to the administration, especidly in those cases in which attempts
have been made to use one-stop-shops as single licence issuing authorities. Others have suggested that a
proliferation of one stop shops undermines the aim of having a single eectronic window to government for
all purposes.

144, A closgly related “information based” approach to reducing administrative burdens is to make
laws and regulations more widely available and more “user friendly”, through means such as enhanced
search functions. For example, in Spain, a review of al administrative formalities, begun in 1992, resulted
in the publication of an inventory of formalities for the first time in 1995. It was subsequently updated and
made available on the internet in 1997. The current inventory includes a categorisation of the formalities,
information on time limits for responses and the effect of non-responses, the objectives of the formdity, its
legal basis and the responsible administrative unit. Future enhancements are planned including better
search capabilities and the publication of a user-friendly guide to finding formalities.

145. Initiatives such as these, as well as the internet publication of laws and regulations, can be seen as
serving the administrative simplification and burden reduction agenda as well as contributing to other key
parts of the governance agenda such as transparency and accountability. Indeed, a conceptud difficulty in
discusson adminigtrative simplification initiatives is that many of the most important exist as part of a
wider policy agenda.

146. Also in the category of information based approaches are attempts to count formalities and
measure the burdens involved. Clearly, governments must have a sound understanding of the size and
nature of the problem before they are able to undertake a strategically focussed effort to address it.
However, only eight countries were able to provide atota of the number of business licences and permits
in the 1998 OECD Regulatory Indicators Questionnaire. Burden measurement programmes can be seen as
forming a link between information provison and process re-engineering goproaches — as they provide a
basic input to the latter. For example, the Belgian Administrative Simplification Agency recently led a
project that identified a total of 300 adminigtrative procedures required by start-up businesses. This, in
turn, led to the production of an information sheet for 200 of these procedures, with accompanying
documentation (application forms etc), to reduce the effective burden on business of these requirements.
Similarly, the ASA carried out a census of al datistical collections from enterprises as an initia step in a
programme to ensure that the maximum use is made of statistics collected and that duplications in requests
for data can be identified and eliminated. In Norway, too, the Register of Reporting Obligations of
Enterprises is maintained as a means of obtaining a transparent overview of requirements on business and
assisting efforts to co-ordinate and ssimplify these obligations wherever possible.
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Process re-engineering.

147. Process re-engineering approaches are based on review of the information transactions required
by government formdlities with a view to optimising them, including reducing their number and reducing
the burden of each through redesign, elimination of steps and application of technology, as appropriate.
The most common tooal in this regard is licence and permit reduction programmes. The ex ante licensing or
permitting requirement is one of the more damaging forms of regulation, as it necessarily increases
investment delays and uncertainties and has disproportionate effects on SME start-up, while being very
costly for public administrations to apply. They are pervasive in OECD countries, dthough there are
considerable differences in the extent of their use, reflecting different regulatory traditions and approaches.
The following data from Member countries, though not checked for strict comparahility, illustrates this

point.

Tablel. Inventoriesof permitsand licensesrequired at national level in selected OECD countries
(Natifications not included)

Country Number of formalities
United Kingdom 312

Norway +350

Mexico 834

Hungary 1600

Finland +1000

Korea 2186

Portugal 2225

Japan 5737

Source:  Responsesto OECD survey on regulatory indicators, March 1998; response for Japan does not include
“weak” requirements such as notifications or reports.

148. Member countries differ widely in their use of ex ante controls, from a genera presumption of a
freedom to commence abusiness, with licensing reserved only for those areas in which identifiable risks
are identified, to a presumption in favour of licensing for most activities. By the end of 2000, most OECD
countries were targeting the particular problems of excessive licensing and business permits through tools
such as amalgamations of related licences and “referral authority” arrangements, “silence is consent”

clauses, “negative licensing” options and rigorous programmes of review, as well as co-ordination between
levels of government. Privatisation of certification functions has occurred in technica areas in countries
including Italy and Augtraia In many Member countries that have historically used ex ante licensing very
widdly, policy is now in favour of a move toward ex post checking. That is, the licence reduction
programmes reflect a change in the underlying philosophy about the relationship of the state and the
market. Not surprisingly, progress can be extremely slow.

149, The complexity of reforms to permits and licenses is well illustrated by the experience of Japan.
In 1990 it was decided that the number of permits and authorisations should be halved,® yet the numbers
increased every year until 1993. Following declines in 1994 and 1995, the number then continued its
upward trend in 1996 and 1997. However, according to the Management and Co-ordination Agency, the
main reason for the increases in numbers observed during this period was deregulation: activities that had
previoudy been forbidden or restricted were, after deregulation, permitted under certain conditions.
Welding tests in nuclear facilities, for example, were shifted to private ingtitutions that had to be certified.
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150. On the other hand some successes can be noted. Between 1995-2001 Mexico established a
complete inventory of al formdities, reviewing al of them on the basis of a smple RIA prior to their
incluson on the register. As a result of this process, which included a requirement for approva by the
regulatory oversight body, amost 80% of the pre-existing formalities were either eiminated or smplified.
The Federa Registry of Formalities is now the unique source of enforceable formalities. A further
important kenefit of this review mechanism was that it permitted a substantia reduction in the excessive
levels of discretion being exercised by the lower levels of the bureaucracy, €iminating opportunities for
corruption. Poland implemented an equivalent programme in 2000 and was adso able to reduce
dramatically the list of activities subject to a governmental permit.®*

151. Overall performance in reducing licences and permits has been mixed. In a number of cases,
claims of substantial quantitative reductions have been made, but closer analysis often reveals a less
satisfactory picture. For example, in the Netherlands, the government announced in 1996 that a 1993 goa
of achieving a 10% reduction in administrative burdens had been met and a new target of a 25% reduction
was adopted. However, the reductions were calculated on a“static” basis, ignoring the impact of additional
burdens imposed during the life of the programme due to new regulatory requirements. Moreover, in many
casss it has been found that the licences abolished have been the least burdensome, being either those that
involve little administrative burden in the first place or those that had, to a large extent, already fallen into
disuse.

152. The United States has sought to control paperwork burdens through a highly detailed law, the
Paperwork Reduction Act since 1994, and yet the OECD’ sreview of regulatory reform in the United States
concluded that “... the programme has not been successful in reducing the burden on the public, though
this was a mgjor goa of the PRA.” At best, the Act was seen to have slowed the rate of increase in the
burden. Such gains may, of course, be red, but they are intrinscally difficult to verify.

153. In spite of these problems, it appears that there has been, in some cases, rea progress. In
particular reducing permits and licenses can create a political congtituency, especially among SMEs, that
can assist reformers subsequently in arguing for the adoption of farther-reaching reform initiatives.
Notwithstanding scepticism as to clams for reductions in overal numbers, the size of the reductions
achieved in some cases indicates that real gains must be being made. Moreover, even eliminating licences
of limited practical effect might contribute toward moving perceptions away from an expectation of
licensing requirements and toward one of a presumption of freedom to establish a business. The adoption
of the principle of moving away from ex ante approvasin a number of countries should have a significant
impact in the medium term, even if resistance from vested interests in business and the administration
delays implementation in the short term. Additiondly, the creation of new licences has, in some areas,
been a positive, representing a move from a government monopoly of a particular activity to the creation of
a contestable, regulated market in pursuit of efficiency gains and greater economic opportunities.

154. There is also evidence that the average cost of obtaining licences may be falling as technological
benefits such as those outlined above and procedural streamlining and standardisation initiatives become
widespread. Thus, administrative burden reductions are being generated as a result of both reductions in
the burden of particular requirements and a more rigorous and benefit/cost based view of when such
requirements should be imposed.

Technol ogy-based mechanisms
155. An important mechanism for reducing administrative burdens in recent years has been the

explosive development of systems for the eectronic interchange of data as an aternative to traditional
paperwork transactions. For example the Japanese customs alow exporters, importers and customs brokers
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to submit their declarations eectronically, improving accuracy and speeding up procedures. In Denmark, a
recent pilot EDI programme alows for the eectronic reporting of accounting information including annua
accounts, tax returns and some statistical reports. In many countries, such as the United States, many
taxpayers are able to complete their tax returns by phone, rather than as a paper document.

156. The Audraian Business Number system represents an ambitious initiative in this area.
Developed in response to the Small Business Deregulation Taskforce report, which recommended that a
sngle identifier be introduced to smplify business dedlings with government, the ABN is designed to
provide a business regidtration system, where businesses only need to have a single business identifier for
al dedings with government. While the ABN is currently principaly utilised for business dedlings with
the tax office and for business incorporation purposes, it is intended that it will extend to dedlings with
other government departments and agencies. The Austrdian Business Register Online (ABR Online)
enables online regigtration and searching of ABNs. State, Territory and local government bodies are also
able to utilise the ABN to streamline registration requirements.

Evaluation of administrative simplification and burden reduction programmes

157. Adminigrative smplification programmes can congtitute a powerful means of confronting
entrenched bureaucracy, perhaps especialy in civil law countries and countries in transition. They dlow a
dtrategic review to be undertaken of formalities that have often accumulated over a period of decades and,
especidly if they incorporate centra registries with positive security, can provide an important means of
obtaining and maintaining control over the extent of these requirements. By enhancing accountability and
transparency in these ways, and reducing the range of bureaucratic discretions over business and other
groups, these programmes can aso be a means of reducing the opportunities and incentives for the
development of corruption within the administration.

158. Adminigtrative smplification programmes aso have the merit of alowing gains to be made
without calling into question the larger regulatory architecture. That is, they amount to an attack on “X-
inefficiency” in the regulatory system. This characteristic combines with the fact that they usualy
constitute reform on a modest scale, and so have lesser risks attached to them. There is less risk that
reforms will be derailed by concerted opposition from sectional interests, or by unanticipated problems.
Moreover, tangible results can be delivered within short timelines that suit the political cycle. This means
that these programmes can often be extremely important in mobilising constituencies for reform from an
early stage in the adoption of such programmes and for maintaining political interest in, and commitment
to, reform.

159. Simplification programmes also differ from much other regulatory reform activity in being “nuts
and bolts’ reform, driven by technocratic skills and insights, rather than being primarily reliant on politica
will and support and on overarching reform “frameworks’. This characteristic suggests that they may be
paticularly appropriate as a focus of reform activity in a “counter-cyclica” sense — that is, in moving
forward reform during periods where political support is limited.

160. However, there is a risk that focus on technological fixes and one stop shop programmes may
divert the energies and limited resources of reformers from more fundamental reforms, reducing the degree
of critical questioning of the broader regulatory architecture and so reducing the overall effectiveness of a
reform programme. These programmes can be seen as “soft” regulatory reform, in that they have less
potential to fundamentally disturb vested interests than do other regulatory reforms. Established businesses
that benefit from regulatory barriers to competition fed relatively unthreatened by burden reduction
programmes. Regulators do not see them as fundamental threats to their regulatory fiefdoms.
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161. Moreover, it is possible that the increasing use of systematic reform programmes — including
RIA and regular, mandated review requirements, will act to reduce the potential benefits of ad hoc
programmes over time. It is aso true that many of the Strategies applied via administrative smplification
programmes can be more effective if integrated with more systemétic elements of the regulatory policy
agenda. This would involve, for example, incorporating appropriate principles and guidance into
regulatory “best practice’” manuals for regulators, covering issues such as.

- The need to make the case for licensing, permitting or other “burden rich” forms of
regulatory intervention;

- Adopting systematic approaches to minimising burdens in particular cases — for example
taking a critical gpproach to information regquirements, licence renewa periods, etc.

- ldentification of the affected group and of potentiad means of integrating administrative
elements of a new regulatory requirement with existing programmes, and

- Condderation of less prescriptive (and administratively burdensome) adternatives to
administrative regulation, such as transforming ex ante authorisation into notification or into
standards to be inspected ex post.

162. Overdl, adminigtrative smplification programmes can make important contributions to the
broader regulatory policy, particularly during its developmental stages. Continued consideration of the
most effective means of implementing its goals of burden reduction within the framework of a given set of
regulatory objectives is needed, as noted above, with more systematic mechanisms being a particular area
for future focus. In addition, it is important to address the extent to which the lack of objective measures of
the extent of existing adminidtrative burdens may be limiting the capacity of governments to achieve
burden reduction objectives. The absence of such measures makes it difficult to objectively measure the
effectiveness of programmes. It also impedes the targeting of burden reduction policies and programmes
toward the areas of greatest need. This suggests the importance of more systematic efforts to develop
objective measures of administrative burdens and to track them over time, in order to be able to measure
reform success and properly target reform priorities.

Box 8. Conclusions on administrative simplification and reduction of permitsand licenses

Is this tool still recommended as a best practice? Yes, a focus on burden reduction is an important element of
regulatory policy, particularly for countries recently embarked on reform, including countries in transiation. However,
it should ideally be more integrated with other policy elements and made more systematic.

Are there clear best practices? Best practices are emerging, but require more assessment. A mix of policy responses,
such as one-stop shops and central registries of formalities combined with electronic access, is needed to address
various sources of the problem. In selecting priorities, a greater focus on reducing ex ante licenses and permitsis
likely to yield significant economic benefits as investment and market entry increase. Electronic solutions promise
considerable gains that are as yet only partly realised. Adopting a more systematic view of the implementation of
burden reduction measures ex ante — through RIA processes— may also be an areafor further consideration.

3.3. Regulatory Transparency

163. The concept of transparency in government has rapidly become a central theme in governance
literature and in public debate. Transparency is aso a central demand of civil society groups and serves the
basic democratic value of openness. The notion of transparency embodies the more familiar concept of
public consultation, but is considerably broader in scope. The term “transparency” is itself non-transparent,
being understood to mean quite different things by different groups.® These concepts of transparency
range from smple notification to the public that regulatory decisons have been taken, to controls on
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administrative discretion and corruption, better organisation of the legal system through codification and
centra regigtration, the use of public consultation and regulatory impact andysis and actively participatory
approaches to decison-making. Indicators data on transparency collected in 1998 showed that country
practices and performance vary widely, but no country consistently satisfies what is considered good
practice.

164. In its largest sense, transparency can be understood in terms of the relationships between state,
market, and society, which is to say the organisation of how the state projects its power. This is the sense
in which transparency is discussed as part of the governance and civil society debate. Among all the
governance reforms now underway, an increase in transparency may be the most fundamental and far-
reaching in changing relationships. In its most operationa sense, which is used in this paper, transparency
isthe capacity of regul ated entitiesto identify, under stand and express views on their obligationsunder the
rule of law. Under this definition, regulatory transparency is far more complex and far-reaching than
originally conceived. Transparency is an essential part of al phases of the regulatory process — from the
initid formulation of regulatory proposals to the development of draft regulaions, through to
implementation, enforcement and review and reform, as well as the overall management of the regulatory
system.

165. Transparency’s importance to he regulatory policy agenda springs from the fact that it can
address many of the causes of regulatory failures, such as regulatory capture and bias toward concentrated
benefits, inadequate information in the public sector, rigidity, market uncertainty and ingbility to
understand policy risk, and lack of accountability. Transparency of the regulatory policy itself, as well as
its ingtitutions, tools and process is equaly important for its success. Transparency encourages the
development of better policy options, and helps reduce the incidence and impact of arbitrary decisions in
regulatory implementation. Transparency is also rightfully considered to be the sharpest sword in the war
againgt corruption.

166. Transparency has democratic as well as economic implications. The continuing development of
civil society — including the proliferation of non-governmental organisations (NGOs) — in Member
countries has increased demands for higher of transparency in al areas of government activity.
Governments are seeking to accommodate these changes by developing improved models and approaches
for better informing and involving citizens in the policy-making process. The notion of *“participatory
democracy”, embracing this range of interactions with civil society groupings, is an increasingly important
complement to traditiona representative democracy, capable of enhancing the capacities of governments
to implement policy effectively, with the support of an informed public.

167. Domestic trends toward openness have been reinforced by a widening set of international trade-
related disciplines on regulatory transparency, such as the GATs requirements summarised in the
Appendix. Foreign firms, individuals, and investors seeking access to a market must have adequate
information on new or revised regulations so they can base decisions on accurate assessments of potential
costs, risks, and market opportunities, but have greater difficulties than domestic market players in
obtaining information. Improved transparency i